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Capital Gains and Losses 
UNDER THE REVENUE ACT OF 1938 


By MAURICE AUSTIN* 


Macomber, 1 ustc J 32, and Merchants Loan & 

Trust Co. v. Smietanka, 1 ustc J 42, made and 
applied the stipulation that the term “income,” as 
used in the Sixteenth Amendment to our Federal 
Constitution, must be understood to include “profit 
gained through a sale or conversion of capital assets,” 
and thereby laid the constitutional foundation for the 
taxation of capital gains, we have lived side by side 
with a problem to which no satisfactory solution has 
yet been found. We have taxed and we still tax capi- 
tal gains. In this respect our taxing system embodies 
a principle which makes it unique and sets it apart 
from those of most other nations. The presence of 
this principle in our income tax statutes is responsi- 
ble for a great part of their complexity. And our 
dificulties are not only in principle; they are in 
application as well. The Canadian and the British 
taxpayers, to select at random, do not understand 
why we tax capital gains; but the American taxpayer 
does not even understand how we tax them. His be- 
wilderment is not in the least diminished by the fact 
that we seem to be imbued with a species of legislative 
restlessness which exhibits an almost malicious sense 
of timing by always introducing a new and radically 
different method of taxing capital gains just when the 
taxpayer is beginning to understand the old one. We 
have had such changes in 1932, in 1934, and in 1938. 
And the end is not in sight. 


Looking at the provisions of the Revenue Act of 1938 
affecting capital gains and losses, we find that their treat- 
ment under our federal income tax law has indeed 
undergone a drastic change. [ike all controversial enact- 
ments during times of stress and change, the present 
method is a compromise, and contains within its frame- 
work a curious conglomerate of several principles 
which, either separately or in combination, have been 
embodied in our tax laws at various times in the past. 
While the tracing of these principles historically from 
their sources to their present manifestations would be 
both profitable and interesting, space does not permit 
more than an analysis of the provisions of the 1938 
Act, and, in some instances, a comparison or contrast 
With corresponding provisions of the 1936 Act. 


* Certified Public Accountant; Member of the New York Bar; 
Instructor in Taxation, College of the City of New York. 


Fo vec since our Supreme Court, in Eisner v. 


“W hile the 


new scheme of taxation of 
these items is probably 
entirely satisfactory to no 
one, it is undeniable that 
from the viewpoint of the 
taxpayer who realizes the 
gains or sustains the losses, 
the new order is a decided 
improvement over the old.” 

















Treatment of Capital Gains and Losses 


The subject always involves two aspects: First, 
what are capital gains and losses; and, second, what 
do we do with them? Putting aside for the moment 
the question of what is included in the meaning of 
the terms “capital gain” and “capital loss,” let us 
first see how the new law requires us to treat them. 


So far as corporations are concerned, we find no 
change whatsoever from the 1936 Act. Capital gains 
are taxed as ordinary income; capital losses, except 
for $2,000, are deductible only as against capital gains 
of the same year, and may not be deducted from ordi- 
nary or non-capital gross income. 


3ut in the case of non-corporate taxpayers, namely, 
individuals, partnerships, trusts and estates, we find 
major and sweeping changes. As to such taxpayers, 
capital gains and losses are now divided into two 
principal categories, depending upon whether the 
capital assets involved have been held for more or 
less than eighteen months. The items in the two 
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categories are denominated, “long-term,” and “short- 
term,” capital gains and losses, respectively. The 
rules applicable to each differ substantially. 


Short-Term Capital Gains 


Dealing first with the short-term items: Short- 
term capital gains, representing, in the legislative 
mind, the results of speculative transactions, are 
treated as ordinary income, fully subject to normal 
tax and surtax rates. Short-term capital losses are 
allowed as deductions only to the extent of short- 
term capital gains and are not deductible to any ex- 
tent as against ordinary income or even as against 
long-term capital gains. There is no $2,000 exception 
to this limitation, as under the 1936 Act. The limi- 
tation of the deductibility of short-term capital losses 
is in sharp contradistinction to the availability of 
ordinary deduction items as against both long-term 
and short-term capital gains, and, especially, to the 
availability of long-term capital losses, subject to the 
percentage reductions to be referred to later, not only 
as against short-term capital gains, but as against 
ordinary income as well. In a joint return of husband 
and wife, short-term capital losses of one spouse may 
not be deducted against short-term capital gains of 
the other, whether of the same year, or of the next. 


As a concession to the recognized fact that stock 
market movements proceed in cycles and that the 
losses of one year are the prelude to and perhaps the 
foundation of the profits of the next, a disallowed 
excess of short-term capital losses over short-term 
capital gains, to the extent that, if allowed, it would 
have been effective in offsetting net income of that 
year, may be carried over as a deduction against a 
net short-term capital gain, if any, of the next suc- 
ceeding taxable year, but only as against such a short- 
term gain. Since, if allowed in the first year, such 
disallowed excess short-term loss could have been 
effective as a deduction only to the extent of the net 
income actually subjected to tax, the amount of such 
loss which may be carried forward is limited to the 
amount of the taxable net income in the year of the 
loss. Thus, if in 1938, the taxable net income of an 
individual were $50,000, and the disallowed excess of 
short-term losses over short-term gains were $80,000, 
the maximum amount which might be carried for- 
ward as against the net short-term capital gain, if 
any, in 1939, would be $50,000. The right of carry- 
over is limited to one year, and to make that limi- 
tation effective, it is provided that a carry-over loss 
may not be included in computing a net short-term 
capital loss of the second year to be available as a 
carry-over into the third year. 


Long-Term Capital Gains 


Turning now to the long-term capital gains and 
losses: As already stated, long-term capital gains and 
losses are characterized by the fact that the capital 
assets involved have been held by the taxpayer for 
more than eighteen months. These gains and losses 
are further divided into two sub-groups, according to 
whether the capital asset has been held for more or 
less than twenty-four months. The general effect of 
the statutory provisions applicable to long-term gains 
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and losses may be summarized as follows: 6624% oj 
the amount of the eighteen to twenty-four month 
gains and losses, and 50% of the amount of the over 
twenty-four month gains and losses, are included jn 
computing net income subject to normal tax and sur- 
tax, subject, however, to the important proviso that 
the resulting tax on the gains shall not exceed 20% 
of the amount of the eighteen to twenty-four month 
gains plus 15% of the amount of the over twenty-four 
month gains, and, per contra, that the reduction in 
tax attributable to the losses shall not exceed 20% 
of the amount of the eighteen to twenty-four month 
losses plus 15% of the amount of the over twenty- 
four month losses. This result is arrived at through 
the following statutory formula: 

6624% of the eighteen to twenty-four month gains and 
losses, and 50% of the over twenty-four month gains and 


losses, are combined to produce a net long-term capital gain, 
or a net long-term capital loss, as the case may be. 


The tax to be paid is the amount arrived at through one 
of two alternative computations, namely: 


either the aggregate of the normal tax and surtax on 
the net income, inclusive of the long-term capital items; or 
the aggregate of the normal tax and surtax on the net 
income exclusive of the long-term capital items, plus 
30% of the net long-term capital gain, or minus 30% 
of the net long-term capital loss, as the case may be. 


Where there is a net long-term capital gain, the tax to be 

paid is the lesser of the amounts arrived at by the alternative 
computations; on the other hand, where there is a net long- 
term capital loss, the tax to be paid is the greater of the two 
amounts thus alternatively computed. 
The statute makes no express reference to the 20% 
and 15% figures which have been mentioned ; these fig- 
ures represent 30% of 6624%, and 30% of 50%, re- 
spectively. 

It is perhaps worth noting, in passing, that in 
computing the earned net income credit, where net 
income is a possible limiting factor, and in computing 
the 15% limitation on the deduction for contributions, 
the net income to be taken into account is the net 
income computed after inclusion of the net long-term 
capital gain or after deduction of the net long-term capi- 
tal loss, as the case may be, regardless of which of the 
alternative methods of taxation just mentioned is 
applicable. This is also true in determining the 
amount of a net short-term capital loss which may 
be carried over to the next year. 


Partnerships 


New rules are provided for partnerships. Every 
partnership is required, first, to segregate its capital 
gains and losses from ordinary income; second, to 
compute the resulting net short-term capital gain or 
loss and net long-term capital gain or loss, just as if 
the partnership were an individual, including in the 
computation 6624% of the 18 to 24 month items and 
50% of the over 24 month items; and, third, to com- 
pute its ordinary net income or its ordinary net loss, 
representing the net result of its non-capital trans- 
actions. Each partner, in his return, must include his 
distributive share of the partnership’s ordinary net 
income or loss; must include as part of his short- 
term capital gains or losses, his distributive share ot 
the net short-term capital gain or loss of the partner- 
ship; and must combine with his net long-term capi- 
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tal gain or loss, as otherwise determined, his distributive 
share of the partnership’s net long-term capital gain 
or loss. 


Trust and Estates 


In the case of ordinary trusts and estates there is 
no provision for apportioning capital gains and losses 
to beneficiaries corresponding to the provision just 
described with respect to partnerships. This omission 
is presumably accounted for by the fact that such 
items are usually taxable to or deductible by the trust 
or estate, itself, rather than the beneficiaries. How- 
ever, in the case of a common trust fund, which is a 
sort of investment pool for trusts and estates having 
a common fiduciary, there is a provision for appor- 
tioning such gains and losses to the participant trusts 
and estates which exactly parallels the corresponding 
provision in the case of partnerships. 


Capital Assets 


As under the earlier Revenue Acts, capital gains 
and losses result only from transactions in so-called 
“capital assets.” Under the 1936 Act, it will be re- 
called, capital assets included all property held by a 
taxpayer, with only two exceptions, namely: stock in 
trade or other property properly includible in inven- 
tory, and property held primarily for sale to customers 
in the ordinary course of his trade or business. To 
these exclusions from the capital assets category, the 
1938 Act has added that of property, used in a trade 
or business, of a character which is subject to allow- 
ance for depreciation. This new exclusion covers 
buildings, machinery, equipment, fixtures, leaseholds, 
patents, etc. It renders unnecessary the practice, quite 
prevalent in the past, of abandoning, rather than sell- 
ing, old machinery and fixtures, in order to insure 
the treatment of the resulting loss as an ordinary, and 
not a capital, loss. In the case, however, of a sale of 
land and building used in a business, it is now neces- 
sary to apportion the gain or loss between the gain 
or loss on the building, which would be an ordinary 
gain or loss, and the gain or loss on the land, which 
would be a capital gain or loss. A similar problem 
arises in the case of any sale by a business organi- 
zation of a combination of depreciable and non-de- 
preciable property other than stock in trade or other 
Inventory items. 


Requirement of Sale or Exchange 


The Revenue Acts in the past have provided gen- 
erally that capital gains and losses result only from 
the sale or exchange of capital assets. This require- 
ment has resulted in endless difficulties and technical 
refinements. Nowhere is the confusion more aptlv 
illustrated than in the subject of losses sustained 
In connection with debts secured by mortgages or 
pledges. The Bureau takes the position that if the 
holder of a secured note or of a mortgage accepts a 
cash settlement from the debtor in discharge of his 
claim, the resulting loss is a bad debt, and is not a 
capital loss resulting from a sale or exchange; but if, 
instead of cash, he accepts the pledged or mortgaged 
Property in settlement of the obligation, the Bureau 
then regards him as having exchanged his claim for 
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the property, so that any resulting loss would be a 
capital, and not an ordinary, loss. Where a mortgagee 
bids in the mortgaged property at foreclosure sale, 
the Bureau holds that if the adjusted basis of the 
portion of the mortgage which has been credited 
against the bid price differs from the fair market 
value of the property bid in, the resulting gain or 
loss is a capital gain or loss because resulting from 
an exchange of the mortgage for the property. 

Where the owner of mortgaged property loses it, 
as a result of foreclosure or voluntary transfer to the 
holder of the mortgage, the Bureau takes the position 
that the resulting loss invariably arises from a sale or 
exchange and is, therefore, a capital loss. The Board 
of Tax Appeals, on the other hand, holds that if the 
loss results from sale at foreclosure, it is, in all cases, 
an ordinary loss regardless of whether the owner of 
the property was, or was not, personally obligated on 
the bond. On the other hand, if the owner of the 
property voluntarily transfers it to the holder of the 
mortgage, the Board makes a distinction, according 
to whether the owner is, or is not, personally liable; 
where he is personally liable, it is held that the trans- 
action is a sale resulting in a capital loss; where he 
is not personally liable, the Board holds the trans- 
action to have been other than a sale, and therefore 
to have resulted in an ordinary, and not a capital, 
loss. The distinction which the Board of Tax Appeals 
seems to draw is a distinction between voluntary 
dispositions and involuntary dispositions, the. Board 
apparently adopting the position that the sale or 
exchange referred to in the statutory provision with 
respect to capital gains and losses is a voluntary sale 
or exchange, and not one brought about through a 
pledgee’s or mortgagee’s power of sale. Whether the 
Board of Tax Appeals would hold the same way in 
the case of a sale of pledged securities by the pledgee 
under the terms of his pledge, such as a sale by a 
broker of a customer’s securities because of insuf- 
ficiency of margin, does not appear. Other questions 
remaining unanswered include situations where a 
foreclosure sale yields a surplus available to the prop- 
erty owner, or where the amount of the mortgage 
foreclosed exceeds the owner’s adjusted basis of the 
property being sold under the foreclosure. In the 
cases already referred to in which the Board has 
expressed its views, the Bureau remains in almost 
complete disagreement with the views thus expressed. 
Most of the cases are on appeal. 


Exceptions 

So much for the basic requirement of sale or ex- 
change, which is continued under the 1938 Act. As 
under the earlier Acts, the 1938 Act sets forth specific 
exceptions to the general requirement of sale or ex- 
change. Under the earlier Acts, exceptions to this 
requirement were made in the case of short sales, 
gains and losses attributable to the failure to exercise 
privileges or options to buy or sell property, and 
gains or losses to the holder upon the retirement 
of corporate or government obligations issued with 
interest coupons or in registered form. These excep- 
tions have been continued in the 1938 Act, and two 

(Continued on page 181) 







































































































































































































































proposal to take legislative action to eliminate 

any existing immunity from income taxation of 
the interest on future issues of governmental obliga- 
tions and compensation paid governmental officers 
and employees. Activity to abolish these immunities 
is by no means of recent origin, although the discus- 
sion of the subject has been revitalized by the Presi- 
dent’s message to the Congress of April 25, 1938, in 
this connection. 

It was recognized soon after the inception of income 
taxation that reciprocal governmental exemptions 
from taxation are costly to government—federal, state 
and local. Thus, from time to time, proposals look- 
ing toward the entire or partial elimination of the 
exemption provided for in federal revenue laws have 
been submitted to the Congress. At various times, 
steps have also been taken to eliminate any implied 
constitutional immunity by means of a constitutional 
amendment. While the object sought to be attained 
through the ratification of an amendment would prob- 
ably have been accomplished thereby, nevertheless, in 
the absence of an amendment, the effort should be 
made to attain the same end by the use, if permissible, 
of a less cumbersome method of achieving the result, 
if the result is worth achieving. I believe it can be 
demonstrated that the object is a worthy one. More- 
over, the time is propitious to seek to accomplish 
this result by legislation. I base this statement on the 
fact that there may be found in the instant situation 
all those elements which in other cases impelled the 
court to revise and restate prior well-established doc- 


| HAVE been invited to examine with you the 








* Address delivered before the National Tax Association, Detroit, 
Michigan. 


** Chief Counsel, Bureau of Internal Revenue, Washington, D. C. 

‘Mr. Justice Reed in Erie Railroad Co. v. Tompkins, (1938) 304 
U. S. 64; Mr. Justice Brandeis in Jaybird Mining Co. v. Weir, (1926) 
271 U. S. 609, 619. 


*The following factors may be found in those cases: 


(1) The 
“expanding needs of the State and the nation’’ 


(Helvering v. 


Mountain Producers Corp., (1938) 303 U. S. 376); (2) the intervening 
“economic conditions’’ requiring re-examination of the ‘‘reasonable- 


ness of the exercise of the protective power of the State’ (West 


Coast Hotel Co. v. Parrish, (1937) 300 U. S. 379; (3) the fact that 
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Federal Taxation of 
State and Local Bonds 


A presentation of the federal 
point of view 


By JOHN P. WENCHEL ** 


trines. As Walter Lippman, writing in his column 
in the New York Herald-Tribune on this subject, says: 
“President Roosevelt has now proposed to overcome this 
difficulty by enacting a federal statute ending the immunity 
for the future, and letting the Supreme Court say whether 
the old precedents stand or whether the Constitution can be 
re-interpreted. The President’s suggestion is not, as some 
commentators have suggested, another attack on the judiciary 
and on constitutional principle. In spite of the decisions 
there is a real doubt about the whole matter. The Constitu- 
tion is silent about it and it would be entirely proper for 
Congress to ask the court to reconsider the problem.” 

Judicial history of the Supreme Court indicates that 
the court does not hesitate to reverse itself where 
conditions. so warrant. The court seems to recognize 
that judicial doctrine needs re-examination from time 
to time, in accordance with the demands of changing 
political, sociological and economic trends. So, too, 
does the court frequently admit that it had previously 
fallen into error, when that is the case. The court 
views “stare decisis” as a useful rule and not an 
inexorable command.! Thus, we find that ten earlier 
decisions have been overruled by the court in the last 
eight years, at least six of which had announced 
important doctrines. 

It may be interesting for us to extract from these 
later cases the elements therein which impelled re- 
statement, and for us to compare them with the 
instant situation. A comparison reveals that there 
are present here all of the factors which, either singly 
or in combination with others, led to restatement in 
the individual cases.” 














prior decisions had come to be out of harmony with the trend of 
later decisions (Fox Film Co. v. Doyal, (1932) 286 U. S. 123); (4) the 
doctrine tended to ‘“‘disturb good relations among the States and 
produces the kind of discontent expected to subside after establish- 
ment of the Union’’ and that it ‘thas been stoutly assailed on 
principle’ (Farmers’ Loan Co. v. Minnesota, (1930) 280 U. S. 204): 
(5) research by competent authorities has shown that the court 
placed an erroneous construction on the original document used as 4 
basis for the doctrine and that ‘‘experience in applying the doctrine’ 
has ‘‘revealed its defects, poiitical and social’’ (Erie Railroad Co. ¥: 
Tompkins, supra); (6) ‘‘the benefits expected to flow from the rule 
did not accrue’’ and the impossibility of discovering a satisfactory 
line of demarcation has created a new well of uncertainties’ (rt 
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Thus it seems clear that the court might be willing 
to find grounds upon which to base a restatement of 
the doctrines of immunities. That there are such 
grounds is borne out by respected legal opinion, with 
which I concur. I attempted to analyze the case mate- 
rial and to indicate the possible grounds in an address 
which I made last May before the Iederal Bar Asso- 
ciation.* No useful purpose would be served by going 
over the same material again. The conclusion that 
the court would re-examine and restate 
would seem particularly to be correct 
when it is known that the case before it 
would involve fair, nondiscriminatory 
legislation such as the President has 
proposed. 

Moreover, the difficulties inherent in 
the application of the doctrine supply 
cogent reasons for re-examination. No 
definite rules can be found in the court’s 
decisions which can be readily used in 
the administration of tax laws. What 
“burdens” threaten destruction of the 
government so that immunity from taxa- 
tion should be accorded in any particular 
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governmental functions, and in Helvering v. Therrell,* 
the court said that “essential government duties” 
meant “those duties which the framers [of the Con- 
stitution] intended each member of the Union would 
assume in order adequately to function under the 
form of government guaranteed by the Constitution.” 
In Helvering v. Gerhardt,® the court singled out “in- 
dispensable functions” of the state and “functions 
essential to the continued existence of the state gov- 





“T.. , ‘ 
Tt is now recognized as fundamental equity 


that the burdens of government should be borne according to 
ability to pay, and that ability is determined by the amount of 
income available with which to pay taxes and is in nowise de- 
pendent upon the source of that income. Therefore, our theory 
of taxation requires that all income be taxed, in the language of 


the Sixteenth Amendment, ‘from whatever source derived.’ ” 

















case, and what practical rules there are 
which govern the difference between 
governmental and proprietary functions are still un- 
answered questions from an administrative viewpoint. 

The court has held that federal tax on “proprietary” 
functions of a state, though the state itself must pay 
the tax directly, is not a burden which threatens our 
dual system of government.* The converse of this 
proposition is that a tax on a governmental function 
is bad. A governmental function is not, however, a 
constant element. What may be a usual govern- 
mental function today may be taken over by private 
business tomorrow and thus fall into the “proprietary” 
class when a government engages in it. What may 
be a “proprietary” function today, such as the fur- 
nishing of electric power, may in the future become 
such a “usual”, “ordinary”, or “essential” govern- 
mental enterprise that it may be classed as a “govern- 
mental” function instead of a “proprietary” function. 
There will be, and have been, constant changes in the 
elds of enterprise which we as a people properly look 
to the various state governments and the Federal 
Government to administer. In addition to these 
difficulties, the governmental functions which war- 
rant tax exemption are not definitely fixed. In one 
case they were said to be those which are “strictly” 
governmental;* in other cases, those which are 
“essential” governmental functions ;° in another case 
those which are “traditional” governmental func- 
tions;*? in another case those which were “usual” 


ernment” as the ones which might be protected by 
the immunities doctrine, although there was no hold- 
ing that even those were protected. Thus, confusion 
has run rife, making administration of the tax laws 
uncertain and difficult. 


Has not, therefore, “the impossibility of discovering 
a satisfactory line of demarcation” in the immunities 
doctrine created such a deep “new well of uncer- 
tainties” as to make it advisable and necessary to re- 
examine the whole basis of the doctrine? 


Even greater evidence that the court is willing and 
ready to re-examine the numerous implications of the 
doctrine of implied immunities upon proper presenta- 
tion of the issues involved is contained in the decision 
rendered May 23, 1938, in Helvering v. Gerhardt,’ 
popularly referred to as the Port of New York Author- 
ity case. The case involved the validity of the federal 
income tax as applied to the salaries of the employees 
of the Port of New York Authority, a bi-state corpora- 
tion created by a congressionally approved compact 
between New York and New Jersey. The corporation 
built and operated bridges, tunnels and freight ter- 
minals. The court held that the Federal Government 
had the constitutional power to tax the salaries of 
these employees. 

While one may limit the decision to the particular 
facts of the case, the implications in it arising from the 
obiter dictum in the opinion are of great importance 











Railroad Co. v. Tompkins, supra); (7) the doctrine has ‘introduced 
Srave discrimination’’, its ‘‘mischievous results have become appar- 
ent” (Erie Railroad Co. v. Tompkins, supra); and ‘‘the practical 
effect of it has been bad’’ (Farmers’ Loan Co. v. Minnesota, supra) ; 
(8) the doctrine has ‘‘rendered impossible equal protection of the 
law”’ and “‘in attempting to promote uniformity of law throughout 
the United States’’, it has prevented ‘‘uniformity in the administra- 
tion of the law’’ (Erie Railroad Co. v. Tompkins, supra); and (9) 
the ‘‘distinctions’’ maintained with respect to the doctrine ‘‘have 
attentuated its teaching and raised grave doubt as to whether it 
Should longer be supported’’ (Helvering v. Mountain Producers Co., 
supra). 


3 Wenchel, (1938) ‘‘Legal Aspects of Tax Exempt Privileges,’’ 
address before Federal Bar Association, printed in 83 Cong. Record, 
No. 107, May 25, 1938. 

4 Ohio v. Helvering, (1934) 292 U. S. 360; South Carolina v. United 
States, (1905) 199 U. S. 437. 

5 South Carolina v. United States, supra, at page 467. 

6 Flint v. Stone Tracy Co., (1910) 220 U. S. 107, 172; Brush v. 
Commissioner, (1937) 300 U. S. 352, 362. 

7 United States v. California, (1936) 297 U. S. 175, 185. 

8 (1938) 303 U. S. 218. 

® (1938) 304 U. S. 405, rehearing denied Oct. 10, 1938. 

10 Supra, note 9. 
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as being a definite indication that as cases arise the 
doctrine of immunities in all its phases will be re- 
examined in the light of modern thought and trends. 
The majority did not find it necessary explicitly to 
overrule any of its prior decisions, but quite definitely 
veered away from any restricted or narrow application 
of its previous dicta by indicating that when the 
proper issues are brought before the court definite, 
administratively workable new outlines of the im- 
munities doctrines will be drawn. Mr. Justice Black 
in a separate concurring opinion urged a complete 
re-examination of the whole inter-governmental im- 
munities question, in the light of the unequivocal 
language of the Sixteenth Amendment and the ques- 
tionable validity of the doctrine itself. 

I confine my remarks to the federal aspects of this 
problem and I do not propose to discourse at length on 
the legal material. I need only point out that a study of 
the history of the Sixteenth Amendment will demon- 
strate that there is no good reason why the language of 
the amendment should not be held to mean exactly what 
the dictionaries all say it means. So also, on principle, 
the doctrine of immunity from federal taxation of the 
compensation of state officers and employees and inter- 
est from state obligations was erroneously conceived 
and on re-examination should be abrogated. Through 
the case material we may trace the nature and growth 
of the “burden theory” as applied to tax exemption. 
It indicates that the rigid application of the im- 
munities doctrine by the courts threatened serious 
impairment of the scope of the power to tax and that 
the effect of such application of the doctrine made 
necessary so many loosely defined qualifications that a 
re-examination of the whole field is of vital necessity. 
Without destroying the ability of the states to carry 
on their functions, the court has already sanctioned 
taxes which place burdens on the states equal to any 
possible burden resulting from the proposed legisla- 
tion. Cases such as Flint v. Stone Tracy Co.,"* South 
Carolina v. United States,’* James v. Dravo Contracting 
Co.,!* and many others amply illustrate this. 

On the other hand, the available statistics and the 
opinions of fiscal and economic experts support the 
widespread conviction that tax exemption is costly 
to government and demonstrate that there is an eco- 
nomic and social necessity for this legislation. This 
may be illustrated by the example of a taxpayer who 
has an income of one-half million dollars and who 
owns a tax-exempt bond bearing interest at the rate 
of 3% per annum. You will find that this bond yields 
to him a rate equal to more than 10% on a taxable 
bond. To state the same proposition slightly differ- 
ently, such a taxpayer who owns a bond subject to 
federal income tax, which bond bears interest at the 
rate of 10% per annum, will have a net yield, after 
deducting federal income tax, equivalent to less than 
3% of the amount of such bond. Notwithstanding 
this, you will also find that the difference in interest 
on a tax-exempt bond and a taxable bond is slight and 
does not reflect this tremendous discrepancy. Statis- 
tical analysis indicates that under present day condi- 
tions tax exemption results in a large excess of 
revenue loss over possible interest saving. A table 





11 Supra, note 6. 
12 Supra, note 5. 
13 (1937) 302 U. S. 104. 
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showing the value of the tax exemption privilege to 
individuals according to income classification is most 
interesting. You may also be interested to know 
that careful analysis indicates that the elimination 
of this privilege would not result in more than a slight 
additional interest cost to the Federal Government, 
which cost would be tremendously overbalanced by 
the increase in tax revenue. . 


LT ST DLE ILE IAA LIL EERIE OIE A ay 


Gross annual yield required on a taxable security by a 
married man with no children or other dependents, 
to provide the same net yield after federal in- 
come taxes as on a wholly tax-exempt security 
at various yields, for selected cases * 


Net income 

from other Yield on tax-exempt security, percent 

sources 2 4 5 
$ 5,000 1.04 2.08 SAS 4.16 5.20 
10,000 1.10 2.20 3.30 4.40 5.50 
20,000 1.18 2.36 3.54 4.72 5.90 
50,000 1.45 2.90 4.35 5.80 1.25 
100,000 2.44 4.88 7.32 9.76 12.20 
500,000 3.57 7.14 10.71 14.28 17.85 
1,000,000 4.17 8.34 12.51 16.68 20.85 


* Treasury Department, Division of Research and Statistics, May 
26, 1938. 





In addition to all this, the effect of the existence 
of tax-exempt bonds upon the business life of the 
country is decidedly bad. This conclusion seems to 
be shared by the report of the Twentieth Century 
Fund as paraphrased by the press, as well as by 
analysts generally. If, as is generally recognized, 
the life blood of capitalism is the free flow of new 
funds into new private enterprise, then any system 
which impinges upon that flow definitely retards eco- 
nomic advance. Those who can best supply new 
funds for private enterprise are those of wealth, since 
they are best able to take the risk incident to new 
enterprises. If those who would normally supply the 
funds for new enterprises find greater inducement in 
tax-exempt securities, it necessarily follows that the 
diversion of such funds would result in the abseice 
of employment of those who would normally be em- 
ployed in such new enterprise. It seems clear that 
unemployment increases the burden of government, 
necessitating the issuing of additional tax-exempt 
securities under the present system and the increas- 
ing of rates of tax, thereby according greater induce- 
ments for those of means to invest in tax-exempt 
securities. Thus the spiral has continued to date and 
will continue, the tax exemption increasing the burden 
of government, and the increased burden enhancing 
the value of the exemption. But even if the existence 
of tax exemption did not increase the burden of 
government, and even if it were not a retarding factor 
in the economic life of the country, it should be 
abolished as a matter of principle. No democracy 
should countenance, let alone aid and abet, any sys- 
tem which permits to exist a class which does not 
share proportionately in the burdens of government 
and particularly is that true where the class exempted 
is shown to be most able to pay. At the present time 
our income taxes are based, in this respect, not upon 
ability to pay nor upon the amount of income received, 
but upon the source of that income. It is now recog- 
(Continued on page 182) 





at wt ft =m he =| 








e71ce 
em- 
that 
lent, 
mpt 
eas- 
uce- 
mipt 
and 
rden 
cing 
ence 
n of 
ctor 
1 be 
racy 
sys- 

not 
nent 
pted 
time 
apon 
ived, 
cOg- 





The income tax is a vital element of cost, 


our economic system, and stands out as a formidable bar- 
rier in the mad scramble for profits. He who disregards its 
effects invites financial embarrassment or disaster. The 
taxpayer must always be fully aware of— 


By Irving Jay Greenspan* 


AXES are the price one pays for civilized 

"[ government. The outstretched hand of the tax 

’ collector extends in every direction. It menaces 
business—it cuts deeply into hard-earned gains. 


Today, the well-informed attorney or businessman 
can no longer view taxation as a “mere nuisance.” 
It is a vital element of cost. Deeply-rooted in our 
economic system, taxes stand out as a formidable 
barrier between a businessman and his coveted profits. 
To disregard the effect of its levy is to invite financial 
embarrassment or disaster. 


Conscientious citizens frown upon and condemn the 
slightest violation of law, or the evasion of a just 
tax—yet, one may, by deliberate action, legally mini- 
mize his tax bill—to do so is neither “unmoral” nor 
unpatriotic. 


The Revenue Act of 1938 is replete with alterna- 
tives for tax relief—many advantages are available to 
a well-informed taxpayer. He may cut and in some 
cases almost entirely avoid oppressive tax levies. 
This he may do by wisely planning and timing his 
transactions before they are consummated. 


Hlow, one may inquire, are these favorable oppor- 
tunities attained—what course of procedure must be 
followed? Unfortunately there are no simple stock 
formulae available to solve every problem. Each 
essential and contributing factor must be separately 
weighed and analyzed in the light of current statutes 
and court decisions. 





Practices, successful in one case, may not solve 
comparatively analogous tax problems. 


Conspicuous reference is made in the Internal Reve- 
nue Bulletin to the Treasury Department’s cautionary 
notice where taxpayers are warned “that published 
rulings of the Bureau do not have the force and 
effect of Treasury Decisions—that a similar result 
will not necessarily be reached in a case unless all 
the material facts are identical with those of the re- 
ported case.” 


—_ 


*“New York. Attorney at Law; Certified Public Accountant; 
Member of the Federal Taxation Committee of the Federal Bar 
Association. 


The Income Tax Merry-Go-Round 


deepl ly-rooted in 






The ‘Treasury further cautions “that it is not always 
feasible to publish the complete statement of facts 
underlying each ruling”—a taxpayer, therefore, can 
have no definite assurance that his case is identical 
with a reported case. 


Formal Treasury Decisions issued with the ap- 
proval of the Secretary of the Treasury do not always 
carry the stamp of finality—they may be reversed or 
superseded by later conflicting rulings. The Board of 
Tax Appeals may render a decision adverse to the 
Commissioner of Internal Revenue. On appeal to the 
Circuit Court of Appeals, such decision may in turn 
be modified or reversed. It is possible for two cases, 
involving identical points of law and simultaneously 
tried in different circuits, to be contrarily decided 
by the respective districts of the Circuit Court of 
Appeals. The decision of the latter court is, in turn 
subject to review and reversal by the United States 
Supreme Court. 


Some vital phases of our income tax laws do not 
reach a final “interpretation” or “determination” until, 
after protracted litigation, they are ultimately decided 
by our highest tribunal, the United States Supreme 
Court. 


OWEVER astute or conscientious a taxpayer may 
be, he will undoubtedly become bewildered by the 
complexity of our labyrinthine taxing statutes. 


Surely, a progressive businessman, beset with eco- 
nomic disturbances and keen competition, cannot 
adequately concentrate on his business and yet find 
sufficient time to analyze, compare and distinguish 
the multitudinous Statutes, Regulations, Office and 
Treasury Decisions, General Counsel’s Memoranda, 
Solicitor’s and Attorney General’s Opinions, or the 
Decisions of the District Court, the Board of Tax 
Appeals, the Circuit Court of Appeals or those of the 
United States Supreme Court. 


Although every man is chargeable with a knowl- 
edge of the law, the maze of uncertainty emanating 
from the new, swiftly changing Revenue Acts intensifies 
his confusion,—the law of today may become the 
lifeless and obsolete law of tomorrow. A taxpayer’s 
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ignorance of the law may needlessly increase his tax 
bill. Those who fail to limit their course within the 
legitimate bounds of the tax law suffer condemnation 
as a tax evader and are subject to heavy penalties 
with possible imprisonment. 


In the face of these tax uncertainties, the bewildered 


taxpayer gropes for a definite tax yardstick to guide 
him. 


HAT then is tax avoidance—what is tax evasion 

—what practices are legal—what practices are 
illegal—how do the courts view them—how can a dis- 
satisfied taxpayer protest against an assessment he be- 
lieves to be unjust—what avenues of appeal are available 
to him should the Income Tax Bureau decide against 
him? These are the questions which the uninformed 
taxpayer must answer at his peril. Even though the 
line of demarcation between tax avoidance and tax 
evasion may not be clearly defined, nevertheless the 
law does not countenance any halfway measure of 
dodging tax liability : 





“Where the law draws a line, a case is either on one side 
of it or the other; and if on the safe side it is legal if a 
party has availed himself to the full extent of what the law 
permits. When an act is condemned as evasion, what is 
meant is that it is on the wrong side of the law as indicated 
by the policy if not the mere letter of the law.” (Bullen v. 
IVisconsin, 204 U. S. 625.) 


The leading case to shed light on the permissible 
resort to tax avoidance and the extent to which a 
taxpayer may adopt expedients to legally avoid, re- 
duce or to postpone a liability for taxes held: 

“That if a device to avoid taxes is carried out by means of 


legal forms, it is subject to no legal censure.” (U7. S. v. 
Isham, 17 Wall. 496, 84 U. S. 496.) 


To illustrate: 


The stamp tax imposed a duty of two cents upon 
a check when drawn for an amount not less than $20. 
A careful individual owing $20 can liquidate his debt 
by handing to his creditors two checks for $10 each. 
Thus a prudent taxpayer may so arrange his affairs 
by a bona fide transaction as to result in the impo- 
sition of the least amount of tax. 


A transaction otherwise within the exception of 
the tax law does not lose its immunity because it is 
actuated by a desire to avoid taxation. 


The Board of Tax Appeals in an early opinion 
stated: 


“The right of a taxpayer to minimize his tax by legitimate 
devices is unquestioned. The basis for such device must 
however be legitimate and entered into in good faith—not 
a sham. (Peterson & Pegau Baking Co., 2 BTA 637.) 


The courts are not however blinded by the form of 
the transaction where the cloak of formality is don- 
ned for the express purpose of tax avoidance. 


“A taxpayer may minimize his tax liabilitv. His motive 
to avoid taxation will not establish his liability if the trans- 
action does not do so without it. However, where the device 
or scheme and undertaking although conducted literally 
within the law was in fact an elaborate and devious form of 
conveyance masquerading as a corporate reorganization, the 
question for determination is whether the act done was what 
the statute intended. Although the ulterior purpose to avoid 
taxes in the future was disregarded, the Court held that the 
transaction upon its face lay outside the plain intent of the 
statute. To hold otherwise, it said, would be to exalt artifice 
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above reality and to deprive the statutory provision of all 
serious purposes.” (Gregory v. Helvering, 293 U. S. 465.) 


In a case involving the transfer of the property of 
a joint stock company to a trustee, the court held: 

“The right to change the status of an organization or to 
dissolve an organization, in any legal manner, is not made 


ineffectual because the motive impelling the change is to 


reduce or avoid taxation in the future.” (IVecks v. Sibley, 
269 Fed. 155.) 


“It is well-settled that a taxpayer may resort to any legal 
methods available to him to depreciate the amount of his tax 
liability so long as his efforts are confined to the law.” (Ford 
v. Nauts, 25 Fed. (2d) 1015.) 


The right to do so is an incidental right inseparably 
connected with an individual’s right to own and con- 
trol his property. It is practically identical with the 
sale by a citizen of tax burdened securities and the 
investment of the proceeds thereof in tax exempt 
investments for the purpose of reducing or avoiding 
taxation. 


It is not unnatural that any thoughtful business- 
man take such steps. It is altogether different from 
tax dodging, i. e., the hiding of taxable property or the 
doing of some unlawful or illegal thing in order to 
avoid taxation. 


Transfers of property and changes in legal relation- 
ships may not be nullified nor disregarded merely 
because their purpose and result was to reduce tax- 
ation but a lawful and legally effective device which 
is carried out in good faith must be recognized. 


Tax avoidance is generally referred to as the use 
of lawful and permissive means for the purpose of 
relieving wholly or partially a taxpayer, his income 
or his property from the burden of a taxing statute 
against his future income. 


Tax dodging can take on thousands of different 
forms. It is not susceptible of definition. It may be 
generally described as the hiding of taxable property 
or the doing of some unlawful or illegal act in order 
to reduce taxation. 

“It is fraud with intent to evade a tax already accrued. It 
may consist of the understatement resulting from false or 
fraudulent computation of the tax or from false or fraudu- 
lent misstatements, omissions of items of income, or mis- 


statements of items of deductions or from other false or 
fraudulent entries or omissions.” (Weeks v. Sibley, supra.) 


NFORTUNATELY, there is no concrete guide to 

distinguish tax avoidance from its scornful brother. 
tax evasion. Each problem or case must be considered 
on its own merits and separately weighed in the scale 
of tax justice. There is no definitely clear line of 
demarcation to divide the legal from the illegal. 


As aptly stated by Hon. James W. Morris, Assist- 
ant Attorney General of the United States: 


“Tt is the duty of the Tax Counsellor to zealously protect 
the interests of his client. To temper his acts with con- 
sideration for fairness and public interest—to present all 
pertinent and relevant matters to the various tribunals with- 
out reservation—not only to win the case at all costs—but to 
enable the Courts to reach a fair determination—in short, 
for justice to prevail.” 
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Valuation of | 


Real Property for Taxation 


e An incisive dissertation 
on an important tax subject 


By ALEX M. HAMBURG * 


the tax laws, none is more difficult than that 

of determining value for the purpose of taxa- 
tion. Despite the fact that there has been an increas- 
ing volume of litigation in recent years, involving 
tax valuations, it is surprising to note how little coin- 
cidence of opinion exists upon principles and theories 
of value. The stream of rulings and decisions does 
not seem to have contributed any measurable accre- 
tion in this field. 

Today, even more so than twenty years ago, value 
remains an elusive concept; and the standards for 
appraising value are neither accurately defined nor 
universally accepted. Most frequently, valuation con- 
troversies are in connection with the determination 
of the taxable values of real estate and securities.’ 

The valuation of these two classes of property 
would present little or no difficulty under the estab- 
lished legal basis of market value if a continuous 
normal market existed. It is only in the absence of 
a true market, or where conditions due to the depres- 
sion are extraordinary or unprecedented that con- 
fusion results. Certain recent disturbing tendencies 
have operated to weaken the concept of value and the 
elements used to reflect and measure it. 


(): the many complex problems arising under 


Value for Local Real Estate Taxation 


In the constitutions or statutes of practically all the 
States, provision is made for the ad valorem taxation 
of real property by assessment at is full value.? There 
is an occasional variation in the phrase—real value, or 
full and fair value. Value means exchange value *— 
that is, market value. This, in turn, has been judicially 
defined as the price which property would bring as 
between a willing seller, not compelled to sell, and 
a willing buyer, not compelled to buy.‘ 

The formula-value is the equivalent of market value 
—has the sanctity which attaches to an oft-repeated 
phrase. It implies the existence of a competitive mar- 
ket, of supply and demand, of well-informed sellers 
and buyers. The Courts have accepted sales in a free 
market of similar property as constituting the best 
evidence of value.® 


Market value may be identical with market price when 
the current market thinks it is worth its value. More 
often, market conditions are affected by various fac- 
tors which influence the price level, as for example 
boom or depression tendencies.? And again, there 
may be a complete lack of a market. This has been 
the case in recent years, when few properties have 
been voluntarily sold in a free market. Hence, valua- 


























































































































































ALEX M. HAMBURG 








tion for the purpose of the assessment of the annual 
property tax has involved the determination of what 
would be a fair market price if a voluntary sale took 
place. The proof of an objective fact is, then, deter- 
mined by resort to a fiction. 





* Attorney at Law, New York, N. Y. 

'R. E. Paul’s Studies in Federal Taxation (1937) includes a study 
of stock valuations by R. E. Paul and Philip Zimet,—Realistic 
Valuation for Federal Tax Purposes, pp. 159-234; see also: H. W. 
Peters, Taxes, The Tax Magazine, Jan. 1939, p. 17. 

* Nat'l Ind. Conf. Bd., State and Local Taxation (1930), pp. 96-102; 
Cooley, Law of Taxation, Sec. 252. 


3In re Belber, 7 Fed. Supp. 762, affd. 72 Fed. (2d) 542. 
* Sebring v. Dowd, 206 App. Div. N. Y. 727, 728. 
5 Heiner v. Crosby, 24 Fed. (2d) 191. 


®€Graham and Dodd, Security Analysis, pp. 17-26, contains an 
enlightening discussion of the relation of intrinsic value to market 
value. 
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The object of real estate taxation is to distribute 
the burden equitably.?. Such property is made to bear a 
levy based on its assessed value. Assessments for prop- 
erty taxation are made on a wholesale basis. This fact 
conditions all such valuations, and is significant if 
only to indicate the utter impossibility of making de- 
tailed accurate annual valuations of the taxable base.* 


The widespread complaints against the inequitable 
and discriminatory operation of the real property tax 
are generally considered to be justified. A recent sur- 
vey discloses substantial variations in the tax rate, 
from $18.88 per $1,000 in Cincinnati to $45.67 in Jersey 
City. Not only are there these variations between 
cities, as above, but the basis of assessment is 40% of 
full value in some cases as compared with 100% in 
others. Overvaluation, as measured by the ratio of 
market values to assessed values, under the local prop- 
erty tax, is a recognized fact. 

It is not surprising, therefore, that the general prop- 
erty tax on real estate has been critically described 
by an eminent authority ’° as— 

“beyond all doubt one of the worst taxes known in the 
civilized world because it sins against the cardinal rules of 
uniformity, of equality and of universality.” 

When it is also considered that this archaic system 
of taxation is badly administered, no substantial aid 
from this source may be expected in relation to the 
basic inquiry as to value. Indeed, the decisions and 
regulations all but disregard local assessed values in 
connection with federal estate, gift and income tax 
valuations."' 

The statement of Mr. Justice Brandeis that “value 
is a word of many meanings,” truly epitomizes the 
point.” There is no single judicial concept of value, 
just as courts have failed to accept any one definition 
of “income”’.** During 1937, Professor J. C. Bonbright 
of Columbia University published two volumes on 
“The Valuation of Property”, a monumental treatise 
on the appraisal of property for different legal pur- 
poses.** The learned professor and a large research 
staff were engaged for over twelve years in formu- 
lating a clear working concept of value. 
cludes, in regard to the real property tax: 

“The foregoing discussion of the concept of value as ap- 
plied by the courts in property tax cases is far from giving 
the clear definition that might be hoped for. Certainly, we 
are left with a very incomplete picture of the valuation 


process as applied day by day in a multitude of jurisdictions 
to countless parcels of property.” ” 


He con- 





7 William J. Schultz, American Public Finance and Taxation, rev. 
ed., chap. XXI. 

8 Assessment Principles, Report of the National Association of 
Assessing Officers, Chicago, IIll., p. 36. 

®N. Y. Times, Dec. 5, 1938. An excellent report on recent assess- 
ment conditions is Jos. D. Silverherz’s Assessment of Real Property 
in the U. S8., Special Report No. 10, N. Y. State Tax Commission 
(1936); Professor Karl Scholz, Real Property Assessments in Phila- 
delphia, p. 17 et seq. 

” Seligman, Essays in Taxation, p. 62. 

" Regulations 80, Article 13; Regulations 79, Article 19. 

12 Southwestern Bell Telephone Co. v. Public Service Comm., 262 
U. S. 276, 310. 


'S Roswell Magill, Taxable Income (1936) pp. 11-22; R. M. Haig. 


The Federal Income Tax (1921) pp. 1-28: Professor John R. Reid, 
A Theory of Value (1938). 


4 Published as a Study of the Columbia University Council for 
Research in the Social Sciences, McGraw-Hill (1937). 
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New York Valuation Decisions 


Since New York is one of the leading states in 
respect of its tax system, a brief review of certain 
recent decisions should be enlightening as to the 
attitude of the courts toward the concept of value. 


The New York tax law (Section 8) requires assess- 
ment at “full value”. Under the New York City 
Code, (Sec. 155-b), real estate must be evaluated at 
“the sum for which ... the parcel would sell under 
ordinary circumstances.” Remedy is provided by an 
appeal from the original assessment to the local tax 
commission, and then to the Supreme Court on the 
grounds of (1) illegality, or (2) overvaluation, or (3) 
inequality.’® 


In the interpretation of the phrase “under ordinary 
circumstances”, the courts have applied rather con- 
sistently the rule that full value means “actual value” 
or “fair market value”.” 


Due to the violent fluctuations in the price level, 
under recent depression conditions, market value has 
afforded no reliable basis for measuring value under 
ordinary conditions. Market value has become an im- 
possible legal basis for assessment. The failure of 
assessed values to coincide with the decline in market 
prices has produced confusion, and threatened the 
complete destruction of the property tax system.” 
Local assessors, in reflecting the annual valuations, 
have chosen normal values not justified by current 
selling prices. The criterion of actual market value 
was rejected in favor of a fictitious market value by 
reference to non-existing normal conditions. 


Naturally, this acute situation came before the 
courts of New York. Overburdened property owners 
sought reductions in assessments to levels consistent 
with prevailing market values. In most cases, this 
depression development was brought about through 
loss of income from the property affected. As a re- 
sult, the property was subjected to excessive taxes, 
entirely out of proportion to its true value. 


On the other hand, municipalities relied for about 
80% of their revenue on taxes upon real estate. Vari- 
ous other factors existed: The New York Constitu- 
tion limits the amount of debt which such local 
governments may incur to 10% of their assessed 
valuations, and there is a maximum tax limitation to 
the rate of 2 per cent. Certain State funds are ap- 
portioned also in accordance with such assessments.” 
Therefore, drastic reductions in assessments would 


% Bonbright, op. cit. p. 479. This subject is further elaborated 
in his effective concluding chapter XXXII. The significance of the 
aphorism of Brandeis, J. (Note 12) lies chiefly in the fact that 
judges have played fast and loose with their concepts of value 
(p. 1170). ‘‘Value,’’ he points out, ‘‘perhaps more than any other 
term in law or even in the English language, is especially amenable 
to sanctification through the simultaneous acceptance of its alterna- 
tive meanings.’’ Cf. as to the role of the courts in developing legal 
concepts in the field of economics, J. R. Commons, The Legal 
Foundations of Capitalism (1924), Institutional Economics (1934). 

16N. Y. Tax Law, Sec. 290; N. Y. City Code, Sec. 168. 

1% Bonbright, op. cit. p. 461. 

18 Statistics of assessed valuation and protests are compiled by the 
Tax Commission of N. Y. City in Knowing the Tax Department, 
pp. 43-64; figures for N. Y. State, in Vol. X, Constitutional Conven- 
tion Committee, pp. 182-192. 

% Pond, Full Value Real Estate Assessment as a Prerequisite to 
State Aid, N. Y. Tax Commission, Special Report No. 3 (1931). 
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result in the curtailment of their capacity to incur 
debts for needed governmental functions. The loss 
of revenues and state aid would spell bankruptcy for 
many municipalities, and in the case of others, would 
compel the increase of existing tax rates beyond the 
constitutional limit, in order to carry on. The courts 
had to meet a desperate fiscal dilemma. 


In the series of cases before the New York courts, 
involving depression-created assessments, the argu- 
ment based on relative inequality was strongly urged. 
In 1934, in People ex rel. Rickey v. Hunt (241 App. 
Div. 261), the Appellate Division of the Supreme 
Court held that proof of overassessment alone would 
not be sufficient ; that in addition, inequality must be 
proven by showing that other properties are assessed 
at their true value or less. Unless a taxpayer could 
prove inequality—by reference to the comparative 
assessments of other taxpayers,—he was not preju- 
diced. Overvaluation alone was, therefore, not con- 
sidered a ground for vacating an assessment. 


The foregoing ruling was directly contrary to the 
decisions in earlier cases,?° and in Matter of Cahill v. 
Goes, (242 App. Div. 423). The formerly accepted 
interpretation of the applicable statutes was that 
proof only of the actual value of the property was 
required; if it was less than the assessed valuation, 
relief would be granted.** Under the doctrine of 
Rickey v. Hunt, (supra) however, proof would be neces- 
sary not only of the taxpayers’ property 
as compared with its assessed valuation, 
but also proof of the values of the other 
properties in the tax district as com- 
pared with their assessed valuations. 
The general ratio of assessed to actual 
values and the amount of the discrep- 
ancy would have to be proven to obtain 
relief on the ground of inequality.” 


Judicial Valuation 


The attitude of the courts in dealing 
with this vexing valuation problem has 
been summarized by Professor Bon- 


bright, (p. 471): 


“During a depression, therefore, assessors 
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ity. People ex rel. Amalgamated Properties, Inc. v. 
Fulton, (274 N. Y. 309). 


The Court judicially recognized that the effect of 
the financial depression since 1929 is properly an ele- 
ment for consideration in determining market value.?* 


In a more recent decision, in April, 1938, in a con- 
demnation case, Matter of Board of Water ‘Supply of 
New York (277 N. Y. 452), the Court of Appeals re- 
viewed its position in relation to the changing con- 
cept of market value. It declared: 


“This court in commenting upon that act and affirming 
the earlier definition of market value said in Heiman wv. 
Bishop (272 N. Y. 83, at p. 86), “Prior to the depression, the 
method of determining the market value of real property was 
fairly well established by the decisions of the courts. In a 
general way, the market value of real property is the amount 
which one desiring but not compelled to purchase will pay 
under ordinary conditions to a seller who desires but is not 
compelled to sell.’ It is further observed in that case ‘that 
in the various definitions of market value of real property 
stated by the courts there appears the words “under ordinary 
conditions” or “under ordinary circumstances” or words of 
like import. Certainly, during the depression, ordinary con- 
ditions have not existed in the real property market. Condi- 
tions in that market have been extraordinary and unprece- 
dented.’ This court laid down the rule in People ex rel. 
Amalgamated Properties, Inc. v. Sutton (274 N. Y. 309, at p. 
311 that ‘the effect of the financial depression since 1929, 
which the referee considered, is also a proper element of 
present market value,’ and in Matter of New York Title & 
Mortgage Co. (277 N. Y. 66) we indicated the proper method 
of fixing the value of mortgages during the period of the 


The principles governing the valuation of 
property must be taken out of the realm of conjecture and spec- 


ulation. This does not necessarily mean the codification of precise 
formulae, or the fixation of rules of evidence. There is much to 
be said in favor of the establishment of principles having author- 
ity, certainty and predicability. The present process of valuation 
must be brought in touch with reality; existing determinants of 
value must be made to serve as reliable guides. 





and judges must conspire in a gigantic legal 
lie about property values—a lie which is con- 
cealed by all sorts of loose talk about the 
stability of real values as contrasted with the collapse of 
mere market prices. In short, then, as long as the law gives 
to taxpayers the nominal right to insist on assessments which 
(lo not exceed the ‘fair market value’ or the ‘actual value’ of 
their real property, this law must be violated in fact through 
quibbling interpretations of the meaning of value or through 
the imposition on the taxpayers of burdens of proof that are 
deliberately made impossible to sustain.” 


The highest court of New York, the Court of Ap- 
peals, when the issue was presented to it, finally held 
in May, 1937, that proof of overv aluation is alone 
sufficient to obtain relief; that a taxpayer is not also 
obliged to Dear the heavy burden of proving inequal- 

°° People ex rel. Ward v. Feitner, 61 App. Div. 456, aff. 168 
N. Y. 677. 

“Tf overvaluation is proven, inequality is presumed’’, Matter of 
Cahill v. Goes, 242 App. Div. 424. 
_ = Cf. Silverherz, op. cit. p. 16, for statistical methods for comput- 
ing deviations in value. 

“a Cf. St. Joseph Stockyards v. U. 8., 298 U. S. 38; Lyman v. Com- 
missioner, 83 Fed. (2d) 811. 


depression of which judicial notice must be taken. In all of 
those later cases this court has indicated in so far as the 
questions involved required such indication, the elements that 
might be taken into consideration in fixing the market value 
as of a definite date.” 


The Court set forth its definition of market value in 
the light of recent conditions, as follows: 


‘Fair market value’ means neither panic value, auction value, 
speculative value, nor a value fixed by depressed or inflated 
prices. A fair ‘market value is not established by sales 
where prices offered are so small that only sellers forced to 
sell will accept them. The mere absence of competitive 
buyers does not establish lack of a real market. But a mar- 
ket in fact may be established only where there are willing 
buyers and sellers in substantial numbers. When there is 
no real market as of a particular date, some indication of the 
intrinsic economic and commercial value of the property to 
the owner and of his loss from the appropriation as of that 
date may be shown by evidence of the ‘fair market value’ of 
the property, if in substantially the same condition, at the 


(Continued on page 187) 
























































































































































































































































justice will find its way are about the only beacons to guide 
those faced with the problem of 


ULTIPLE domicile presents an enigma in the 
law of inheritance taxation which gives every 
indication of becoming increasingly important.’ 

Tradition has handed down the axiom that “‘a man can 

have but one domicile at a time,”* yet state courts 

continue, by their several actions, to manufacture 
multiple domiciles for wealthy decedents as in the 

Dorrance, Green and Hunt cases hereinafter discussed. 

Has the law of domicile carved a new channel for 

itself or has perspective caused the courts to see a 

mirage? 


Major causes for its increasing importance may be 
stated to be (A) Need of more revenue; hence, a 
more careful scrutiny by tax commissioners of all 
sizeable estates which might be subject to taxation 
in their state. (B) Ease of travel, persuading an 
increasing number of wealthy persons to establish 
second residences in resort states. (C) Desire on the 
part of aged capitalists to evade steep income or 
inheritance taxes, prompting them to move their resi- 
dence to states having lower rates but a failure to 
sever all ties with their first home. (D) Business or 
engineering projects which require supervision over 
a period of several years, compelling the establish- 


ment of a residence in the state where the project is 
located. 


— . = - 


A knowledge that a remedy ought to exist and a hope that 


Multiple Domicile 


in Inheritance Taxation 


By H. APPLETON FEDERA* 


It is worth noting in a discussion of this subject 
that the Supreme Court has never legitimatized multi- 
ple domicile as a legal fact but instead prefers to 
state that conflicting decisions of state courts as to 
domicile present no federal question.* It can hardly 
be said that the Supreme Court by its decisions in 
the Dorrance and Hunt cases is manifesting an inten- 
tion to repudiate the words of Farmers’ Loan & Trust 
Co. v. Minnesota‘ to the effect that two states may 
not tax the same testamentary transfer under the 
Fourteenth Amendment and again follow with the 
holding of Blackstone v. Miller,’ which allowed it. 
Rather they seem to indicate that the proper approach 
has not been made. It might be well to remember, 
though, in view of the “transfusion” that Mr. Justice 
McReynolds wrote the Minnesota decision. 


The problem of multiple domicile arises not so 
much from the lack of a uniform law as to domicile 
but rather from interpretations of and weight given 
to certain facts before the courts.® Thus, at the out- 
set, we may hazard a guess that a solution may 


be had when (a) all parties are brought before one 
tribunal or system of tribunals so that if there be 
conflicting decisions in lower tribunals they must 
converge in an appellate body; (b) some means is 
secured of granting finality in all states to the ques- 
tion of decedent’s domicile once decided by a court 
or an arbitration board. 











* Attorney, Department of Revenue of Kentucky, Frankfort, Ky. 

'The advices from the thirty states which have reported show 
the following as to the number of pending or prospective cases of 
double domicile, involving inheritance taxes amounting in the 
aggregate to several hundred thousand dollars: California: the 
Hunt case with Massachusetts; three others with Oregon. Connecti- 
cut: ten with New York; one with Pennsylvania; two with Florida; 
one with Massachusetts; one with District of Columbia; one with 
New York and New Jersey. Florida: several with Pennsylvania. 
Illinois: four with California. Kansas: one with Wyoming. Maine: 
two or three with New York. Massachusetts: the Hunt case with 
California; one with Vermont; one with Colorado. Mississippi: one 
with Colorado. Montana: likely to have several with California. 
New Hampshire: two with Vermont. New Jersey: one suit pend- 
ing with Pennsylvania; a score or more of such situations pending, 
principally involving New York, Pennsylvania and Connecticut. 
Oregon: one with Washington; one with Illinois. 











Second report of Committee on Double Domicile in Inheritance 
Taxation of the National Tax Association, Proceedings of the 
Twenty-ninth National Conference of the National Tax Association. 
page 87. 

Chrystie, ‘‘The Legal Monstrosity of Double Domicile,’’ Proceed- 
ings of the Thirtieth National Conference of the National Tax 
Association, page 467. 


2 ‘Every person has at all times one domicile and no person has 
more than one domicile at a time,’’ Restatement of the Conflict of 
Laws, Section 11. 


3 Worcester County Trust Company v. Riley, 82 Law ed. (Adv. 
sheets) 192. 


4280 U. S. 204. 
5188 U.S. 189. 
® Beale, The Conflict of Laws, p. 106. 





























ject 
ulti- 
Ss to 
S to 
rdly 
Ss in 
ten- 
rust 
may 
the 
the 
1 it. 
ach 
ber, 
tice 


tance 
| the 
ition 


ceed- 
Tax 


1 has 
ct of 


‘Adv. 


March, 1939 MULTIPLE DOMICILE IN 


There are several approaches to this problem, which 
may be outlined as follows 

(A) Constitutional change. 

(B) Legislation. 

(C) Interstate compacts. 

(D) Recourse to the courts. : 

(1) Pleading prior determination of domicile by 
one claiming state in the courts of the other 
states claiming domicile. 

Interpleader in the federal courts. 

Suits between claiming states. 

Simultaneous declaratory judgments in the 
federal courts in the claiming states.’ 

I shall briefly discuss these approaches, endeavor- 
ing to show their shortcomings. We must keep in 
mind that there are at least five requisites to any 
feasible approach. It must be (a) practically and 
politically feasible ; (b) applicable to disputes between 
all states; (c) binding on all states when once de- 
termined; (d) definite; and (e) independent of the 
caprice of any official. 


Constitutional Change 


A variety of possible remedies present themselves 
under this heading. (a) It might be that the Federal 
Government would undertake to collect all inherit- 
ance taxes and then prorate them to the states on 
some showing that the state is entitled thereto.* 
(b) A change in the Eleventh Amendment to allow 
the Federal Courts jurisdiction in interpleader and 
other proceedings might be effected. (c) A special 
tribunal might be set up to try all tax conflicts be- 
tween states. 

This way seems to be impossible of attainment as 
it would be necessary to generate public interest to 
the point where affirmative steps would be taken to 
amend the Constitution, and past experiences have 
shown this to be difficult unless public feelings are 
overwhelmingly in favor of the amendment and the 
subject of the amendment is of general interest. 


Legislation 


The National Tax Association has before it a pro- 
posed draft of a reciprocal law containing in essence 
the following provisions: 

(a) In any case where a controversy develops as 
to the domicile of a deceased, the Tax Commissioner 
of a claiming state shall notify the personal repre- 
sentative of the estate and the Tax Commissioners 
of any other states claiming to be the domicile, of the 
controversy, and shall offer to the personal repre- 
sentative either arbitration or the conventional court 
procedure. 


(b) If the personal representative elects arbitra- 
tion, then all the states claiming the domicile and 


*Enjoining of the administrative officials in Federal Court is not 
listed as a remedy because 28 U. S. C. A., section 41, as amended, 
provides that no district court shall have jurisdiction of any suit 
to enjoin, suspend or restrain the assessment, levy, or collection— 
where a plain efficient remedy may be had—in the courts of such 
state, 

Also see the suggested approaches and discussions thereof in: 
First Report of Committee of the National Tax Association on 
Double Domicile in Inheritance Taxation. Proceedings of the 
Twenty-eighth National Conference, page 201. Ohlander, ‘‘Double 
Inheritance Taxation’’, 14 Tax Mag. 387. Tannenbaum, ‘‘Double 
Domicile’, 11 So. Cal. L. R. 329. 

5“Tt seems to me that the way out here is to get a federal tax 
administered through its natural channels—very largely state of- 
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having reciprocal laws will be bound by such election. 
The controversy is then submitted to a picked Board. 

(c) Upon the election of the personal representa- 
tive to arbitrate, any action pending in any court of 
the states affected and havi ing reciprocal laws is sus- 
pended. 

(d) The Board determines the domicile, and the 
finding of the Board is final.® 


Again the difficulties inherent in the passage of 
any uniform law would be present; many years were 
required to secure anything approaching uniformity 
in the fields of negotiable instruments and sales and 
probably a longer period of time would be necessary 
to secure passage in all states of an act which for 
some time will hold only an academic interest. 

Peculiarities of state constitutions might prevent 
the adoption of the uniform law in certain states, 
and passage in all states is highly necessary if this 
method is to be effective, as experience has shown 
that disputes arise not alone with neighboring states.’° 

From a cursory examination of this model draft, it 
appears that no provision is made, binding those 
states in which claims develop subsequent to the 
original controversy and finding by the Board. There 
is no provision for a bar except as to the Tax Com- 
missioners of the states which are parties to the con- 
troversy before the Board. This situation, of course, 
would seldom arise and if it be a valid objection it 
can easily be remedied by making any judgment bind 
all reciprocal states, whether a party to the dispute 
or not, or by making every dispute a matter between 
all the reciprocal states, requiring each state intend- 
ing to claim, to come forward with their proof within 
a certain time. 


Another suggested approach which may be classed 
under this heading is to be found in a case note in 
the Virginia Law Review: 

“Tf the suit could not be maintained under the present Fed- 
eral Interpleader Act, even against individuals, Congress 
might be able to draw up another statute granting the neces- 
sary venue to the district courts in order to join executors 
and ancillary executors, at the suit of a beneficiary in a third 
state to enjoin one or the other from paying the improper 
tax. The states should be allowed to become parties if they 
so desired, but they would not seem to be indispensable 
parties any more than they are at the suit of a stockholder 
to enjoin the officers of a corporation from paying a tax.” ™ 


Interstate Compacts 


“For a solution of problems involving two or more states, 
interstate compacts have on occasion been negotiated with 
the consent of Congress. Under the Constitution, no state 
can, without the consent of Congress, enter into any agree- 
ment or compact with another state. By this limitation on 
their authority, the Constitution indirectly recognizes the 
power of the States to enter into interstate compacts, pro- 
vided they can obtain congressional consent.” ” 


ficials—distributed in large part back to the state government.”’ 
T. S. Adams, Proceedings of the Twelfth National Conference, 
National Tax Association, page 128 et seq. Merrill, ‘‘Jurisdiction to 
Tax—Another Word’’, 44 Yale L. J. 582. 

® Draft No. 1 of Proposed Reciprocal Law drawn by the National 
Tax Association Committee on Double Domicile in Inheritance Taxa- 
tion. Proceedings of the Thirtieth National Conference of the 
National Tax Association, page 460. 

10 Note 1. 

1124 Virginia Law Review 457. 

12 Third Report of the Committee of the National Tax Association 
on Double Domicile in Inheritance Taxation. Proceedings of the 
Thirtieth National Conference, page 453. 

















This has been suggested as a panacea; however, 
when it is considered that it might take 1,128 sepa- 
rate compacts to complete the picture we become 
conscious of the difficulties. Of course, one multi- 
party compact might conceivably be worked out in 
which each state agrees with all other states that sign 
and will sign, to abide by the provisions therein. 

The provisions themselves would be difficult to 
formulate, and these provisions must approach uni- 
formity. A suggested provision would be that when 
the domicile is once determined for inheritance pur- 
poses such a determination would be binding on the 
courts of those states signing the compact. As a 
practical matter, there is no way of enforcing the 
provisions of such a compact. There is the further 
difficulty of getting each of the state legislatures, many 
of which meet biennially, to assent to compacts. 

















Recourse to the Courts 


Thus far, success has not rewarded most attempts 
to find a solution by this means. 

A happy result was reached by New York and 
Connecticut in the Trowbridge case'* because Con- 
necticut asked and was granted the right to inter- 
vene in the inheritance tax proceedings in New York 
courts for the purpose of determining the residence 
of the decedent. 

The precedent set by the two states is one which 
should be followed, but there is no certainty that 
another state would, of its own accord, enter its ap- 
pearance or that it would be permitted to do so. 
























































Pleading Decision of One State in Courts 
of Other Claiming States 














The approach most likely to come to mind when 
first considering this problem would be to plead the 
decision of one state in the courts of other claiming 
states, asking that the latter states take notice of the 
determination. However, this has been of no avail, 
as witnessed by the Dorrance case.1* Nor has the 
Supreme Court felt that it could enjoin the courts of 
the states *® nor review the finding of domicile. 

In the Dorrance case, John Dorrance died in 1930 
at his residence in New Jersey leaving a will naming 
his wife, two brothers, and the Camden Trust Com- 
pany executors. Dorrance had a residence also in 
Pennsylvania and that state, claiming he was domi- 
ciled therein, promptly began proceedings to subject 
his estate to their inheritance t tax laws. The Pennsyl- 
vania courts found he was domiciled there.7 The 
Supreme Court denied certiorari.1* The executor and 































































































3 In re Trowbridge’s Estate, 266 N. Y. 283, 194 N. E. 756. See note 
in 83 U. of Pa. Law Rev. 1022. This case seems to be the ‘‘excep- 
tion.’” Ohlander, ‘‘Double Inheritance Taxation,”’ 14 Tax Mag. 387. 

44 In re Dorrance, 115 N. J. Eq. 268, 170 Atl. 601; 116 N. J. Eq. 204, 
172 Atl. 503. See notes in 34 Col. Law Rev. 1151; 81 U. of Pa. Law 
Rev. 177; 18 Minn. Law Rev. 736; 82 U. of Pa. Law Rev. 769. 

% Hill v. Martin, 296 U. S. 393. Section 265 of the Judicial Code 
provides ‘“‘The writ of injunction shall not be granted by any court 
of the U. S. to stay proceedings in any court of a State, except in 
cases where such injunction may be authorized by any law relating 
to proceedings in bankruptcy.”’ 

% Certiorari denied, 287 U. S. 660; 288 U. S. 617. 

11 Dorrance’s Estate, 209 Pa. 151, 163 Atl. 303. 

%Certiorari denied. Dorrance v. Pennsylvania, 287 U. S. 660, 


288 U. S. 617. See note in 21 St. Louis Law Review 175. 
” Note 14. 
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beneficiary then claimed in New Jersey '® that Penn- 
sylvania’s decision bound New Jersey and failing 
there went to the Supreme Court,” claiming that the 
New Jersey courts and administrative authorities in 
refusing to give effect to the Pennsylvania judgment 
violated the full faith and credit clause and that if 
they construed the New Jersey inheritance tax as 
applying to the whole estate, they violated the due 
process and equal protection clauses of the Fourteenth 
Amendment. Mr. Justice Brandeis decided that the 
action sought to be enjoined was a judicial and not 
an administrative function and that section 265 of the 
Judicial Code prohibited the granting of such an 
injunction as was prayed.”?. 

To add the proverbial insult, New Jersey further 
held that no deduction was allowable for the tax 
assessed by Pennsylvania upon the property or the 
transfer thereof when the property was not located 
in Pennsylvania; a logically correct decision in view 
of New Jersey’s determination that the Pennsylvania 
judgment was invalid.”* 

Thus it would seem that little hope can be held for 
those who follow this road. 


Federal Interpleader 


The Judicial Code provides for jurisdiction of bills 
of interpleader in the Federal Courts when an action 
is brought by: 

“Any person having in his custody or posses- 


sion money or property of the value of $500.00 or more 
if 


(1) Two or more adverse claimants, citizens of different 
States, are claiming to be entitled to such money or prop- 
erty haa 

This approach is also seemingly blocked, in this 
case by the Eleventh Amendment.” 

The story of its trial in the balance is found written 
in the Hunt case,?> which was an attempt to inter- 
plead the officials of Massachusetts and California 
and was allowed in the District Court but the Circuit 
Court of Appeals, however, reversed the decision. 
The Supreme Court affirming the Circuit Court of 
Appeals’ decision held that the Eleventh Amendment 
prevented a suit against state officials acting in their 
authorized capacities. It would seem, though, that 
one of the officials was not so acting. 

It has been suggested that the states might con- 
sent to be sued and thus interpleader would answer 
the problem; however, several difficulties present 
themselves. Consent to sue can only be granted !)) 
the legislature,?* (1) by a general act authorizing the 

(Continued on page 185) 














2 Note 15. 

21 Note 15. 

22 See note in 34 Col. Law Rev. 1374. 

2328 U. S. C. A., Sec. 41, sub. 26. See Chafee, ‘‘The Federal 
Interpleader Act of 1936,’’ 45 Yale Law Journal 963-990, 1161-1180. 
Also see 11 St. John’s Law Rev. 346; 11 So. Cal. Law Rev. 329. 

% The judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another State, or by 
citizens or subjects of any foreign State. 

2% Worcester County Trust Co. v. Riley, 14 Fed. Supp. 754, 89 F. 
(2d) 59, 82 L. ed. (Adv. sheets) 196. Case notes in 24 Va. Law Rev. 
457: 49 Harv. Law Rev. 1378; 31 Ill. Law Rev. 546; 85 U. of Pa. 
Law Rev. 844; 11 Temp. L. Q. 103. 

% Title Guaranty & Surety Co. v. Guernsey, 205 Fed. 91. 
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By 
John E. Hughes* 


1935, subdivision (j) of Section 302 of the Reve- 

nue Act of 1926 (as added by Section 202 (a) of 
the Revenue Act of 1935) gives the executor an option 
to elect upon the return to value the taxable property 
of the estate “as of the date one year after the dece- 
dent’s death” instead of at the date of death. 


Article 11 of the 1937 edition of Regulations 80 
requires a dividend paid on stock within the period 
of one year after death to be included in the gross 
estate at its value at the date of its payment “whether 
the earnings are made or accumulated prior or sub- 
sequent to decedent’s death.” The Income Tax Act 
provides that a dividend shall be considered to be paid 
out of the most recently accumulated earnings of the 
corporation. Thus the income taxed by this regula- 
tion may not be earned at the date of death. 

The same Regulation requires interest accrued 
within one year after decedent’s death on obligations 
to be included in valuing these obligations. 

The income tax law expressly imposes an income tax 
on the income of an estate. The estate tax on an estate 
of twenty million dollars is $11,662,600. Such an estate 
will normally have an income of at least $500,000. 
Reference to the surtax table on the income tax return 
discloses that the income tax on an income of $500,000 
is $306,000. It will thus be seen that the two taxes 
on the $500,000 income amount to more than $500,000, 
so that the estate would be better off if it did not have 
any income. In the case of an estate in the 70% estate 
tax bracket with an annual income of $500,000 the 
estate tax on that income, if the Regulation is valid, 
is $350,000 and the income tax expressly imposed by 
the Income Tax Law is $306,000. The total of the two 
taxes is $656,000 or $156,000 more than the item in 
question. The estate would be $156,000 better off if 
it had no income. This is confiscation plus. From 
Knowlton v. Moore, 178 U. S. 41, which upheld the 
validity of the Estate Tax Law, down to Helvering v. 
City Bank, 296 U. S. 85, 90, expressions appear in 
Supreme Court decisions that a tax which amounts 


it the case of a decedent dying after August 30, 


_ 


* Attorney at Law, Chicago. 


Requiring income accruing within one year after death 
to be included in the valuation of the gross estate 
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to confiscation violates the Fifth Amendment. It 
would seem that if the drafters of the Regulations 
had been cautious to sustain their validity and at the 
same time to prevent injustice they would have in- 
serted a provision that the income tax, which accrued 
as a liability simultaneously with the receipt of the 
income, should be deducted from the income and the 
balance only included in the taxable estate. 

Since the power to make regulations is not the 
power to tax, the question whether this regulation is 
valid must be determined solely by the provisions of 
the Estate Tax Law. If that law does not clearly 
impose an estate tax upon such accumulated income, 
then no regulation can tax it. 


The rule for the construction of the law laid down 
by the Supreme Court in the cases of United States v. 
Supplee-Biddle Harness Co., 265 U. S. 189, and Bull 
v. United States, 295 U. S. 247, is that double taxation 
is to be avoided. In the Bull case it was sought to 
impose both an estate tax and an income tax on the 
same item, and in the Supplee-Biddle Harness Co. case 
it was sought to impose an income tax on the proceeds 
of insurance which were concededly subject to estate 
tax. In that case, the Court, speaking through Chief 
Justice Taft, said: 

“The result of the construction put by the Government 
upon Sections 233, 230 and 213 would be to impose a double 
tax on the proceeds of the two policies in this case over and 
above $40,000 i. e.: an income tax and an estate tax. Such 
a duplication even in'an exigent war-tax measure is to be 
avoided unless required by express words.” 

There are also two other well-known rules of statu- 
tory construction applicable here. Ohe is that a con- 
struction which avoids constitutional doubts is to be 
preferred and the other is that all doubts in a tax law 
must be resolved in favor of the taxpayer and against 
the Government. In some quarters it has become 
fashionable to give only lip service to this rule but 
the Supreme Court applied it twice at the last term. 


HERE is nothing in the legislative history of this 

provision of the law which supports the construction 
the Government seeks to put upon it. It had its origin 
in the Senate, and Senate Report No. 1240 at page 9 
stated: 


_ “This provision is equitable in its effects and will prevent 
in practically all cases the danger of complete confiscation 
of an estate due to sudden decline in market values.” 
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When the provision went to conference it was re- 
written. Accompanying the Conference Report was 
a statement of the managers on the part of the House 
and at pages 10 and 11 thereof they discussed this 
amendment and gave an example for the computation 
of the tax. Although this example included stocks and 
bonds it did not include any income thereon, which 
indicates that the Legislature did not consider that the 
provision embraced such income. If Congress had 
thought so the matter was unusual enough to call for 
comment. 


I [ must be borne in mind that the estate tax 1s an 
excise tax imposed upon a transfer at death. Future 
dividends on stock are not transferred at death be- 
cause such dividends are not then the property of the 
decedent. The Department, however, answers that 
such dividends inhere in the value of the stock which 
is included in the decedent’s estate on the date of his 
death and transferred at that time and it is this stock 
they are valuing and not the dividend. However the 
regulation plainly requires both to be valued. 


The stock and the dividend are different property. 
Furthermore, this provision of the law goes on to say 
that property “included in the gross estate on the 
date of death” and sold by the executor within one 
year after death “shall be included at its value as of 
the time of such sale.” Suppose an executor receives 
a dividend on stock within six months after death 
and three months later sells the stock. It is difficult 
to get around the fact that the express words of the 
law provide for the inclusion of the stock in the estate 
at its value at the time of sale and contain no pro- 
vision for the inclusion of any dividend received on 
the stock between the date of death and the date of 
sale of the stock. Aside from allowing property to be 
valued as of one year after death, the only account 
which the words of the law seem to take of fluctua- 
tions in value within one year after death which are 
unfavorable to the Government is the provision that 
any estate “ 
shall only have the benefit of a decrease in value brought 
about by other conditions than “mere lapse of time.” 


[t will be observed that income which is never the 
property of the estate or of a decedent is required to 
be included by this regulation. In the case of a con- 
veyance in contemplation of death or a conveyance 
with a right of revocation reserved, the regulation 
requires the income to be included although the right 
to revoke a conveyance terminates with death. Such 
income belongs to the beneficiaries. Inasmuch as 
specific and explicit provisions of the statute were 
necessary to include property which did not belong to 
the estate in the gross estate for taxation purposes, it 
follows that a provision of the statute is necessary to 
include income which does not belong and never be- 
longed to the estate or to the decedent. 

In short, the author of this article concludes that in 
case of 100 shares of U.S. Steel stock owned by a 
decedent at the date of his death, the provision of 
Section 302 (j) that the property which is to be valued 
shall be “all property included therein on the date of 
decedent’s death” and the provision that this same 
property is to be valued “as of the date one year after 
the decedent’s death,” excludes the right of the Govern- 
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ment to include in the value of the gross estate any 
property not defined by the Estate Tax Law to be 
includible in the gross estate at the date of decedent’s 
death. By the express words of the law the property 
which is to be valued one year after death is “all prop- 
erty included therein on the date of decedent’s death.” 
From this it seems plain that no property may be 
valued one year after death which could not also he 
valued at death, had the executor not exercised the 
option to have it valued one year thereafter. 


Apparently what the Department is attempting to 
guard against by its Regulations is a situation such 
as this: Suppose a decedent purchased all the stock 
of a holding company owning one million dollars 
worth of Government bonds for a sum equal to the 
market value of those bonds 5 days before he died. 
Suppose in the period between his death and one 
year thereafter the executors decided to partially liqui- 
date and distribute all the assets of the holding com- 
pany except $100,000 and actually did so. There 
would be no basis for any income tax on this transac- 
tion except on such minor increase in the market value 
of the Government bonds as might have occurred 
since the date of death. 


It seems to the writer that the law as drafted ex- 
pressly covers this case because if the liquidation is 
not equivalent to the sale or exchange of the assets 
of the estate (part of the stock) within one year after 
death, the transaction certainly comes within the 
words “otherwise disposed of,” for a partial liquida- 


tion is the redemption and cancellation of stock pro 
tanto. 


There might be a large estate which could save 
something by causing a corporation controlled by it 
to declare a dividend out of surplus within one year 
after death, but this is extremely unlikely because the 
surtax rate imposed by the income tax law when 
income begins to exceed $100,000 is 58% and pro- 
gressively increases up to 75%. In most cases the 
Government will get more money in income tax if a 
dividend is declared than it will get in estate tax if 
the dividend is not declared. 


Many large estates in order to close up the estate 
are settling with the Technical Staff or with the 
Estate Tax Unit and conceding the validity of this 
Regulation with the result that the Government is 
securing thousands of dollars to which it is not entitled. 


ONGRESS ought to insert a provision in the Estate 

Tax Law to prevent this situation and to provide 
that if tax is paid pursuant to a regulation subse- 
quently held invalid a refund shall be made to the 
taxpayer, notwithstanding any closing agreement or 
any statute of limitations. This would be in further- 
ance of the principle stated by Mr. Justice Cardozo in 
Stearns Co. v. United States, 291 U.S. 54, 62: 

“No one shall be permitted to found any claim upon his 

own inequity or take advantage of his own wrong.” 
and lauded by Attorney General Cummings in the 
eulogy of Justice Cardozo which he recently delivered 
in the Supreme Court. It would be an extension of 
the just principle embodied in Section 820 of the 
Revenue Act of 1928. The policy of the Government 
should be to collect every dollar that is due but not to 
collect a penny not due. 
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Taxation of Life Insurance Compantes 


ster v. Wilson, (1918), 102 Kans. 752, 172, Pac. 41, 

imposed a tax “upon all premiums received, 
whether in cash or in notes.” The court held that 
dividends were not subject to tax inasmuch as the 
statute covered only such sums as are received and 
retained by the company for insurance purposes.*® 


In State ex rel. National Life Insurance Company v. 
Ilyde, (1922), 292 Mo. 342, 241 S. W. 396, the only 
question was whether dividends were to be included 
as premiums received. The court, in holding to the 
contrary, very aptly said: 


r | NHE Kansas statute involved in State ex rel. Brew- 


“\Whatever may be said as a matter of bookkeeping theory, 
the plain common sense view remains that the insured only 
pays, and therefore the insurer only receives, the amount of 
the contractual premium, less the so-called dividends, which 
are applied as credits. If A pays $100 to his insurance com- 
pany as his initial or contractual premium and at the end of 
wes year is entitled to receive in cash $10 or to leave the $10 

h the company and add $90 to it, and thus pay his second 
year’s contractual premium, it may ‘be said theoretically that 





‘Part I of this article, based on an address delivered by Mr. 
Hogg before the Life Insurance Group of the Insurance Section of 
the American Bar Association, at the Sixty-first Annual Meeting 
held at Cleveland last summer, appeared in our February, 1939, 
issue. Editor, 

** Assistant General Counsel, The Association of Life Insurance 
Presidents, New York City. 

“On this point, the court said: ‘‘In the answers of the defendant 
insurance companies, the truth of which is admitted by the plead- 
ings, the moneys upon which the right of taxation is disputed are 
variously designated as abatements, dividends, surplus, rebates, 





Under State Laws 


By 


ROBERT L. HOGG ** 


he was paid $10 by the company and in turn has paid $100 
to the company in settlement of his premium. If this course 
is continued for 10 years, he has actually paid only $910, and 
that amount is all the money the company has actually re- 
ceived. The real essence of the entire transaction is that A 
has paid $90 each and every year and the first year has paid 
an additional $10 to cover contingencies, etc. He is all the 
while liable for the additional $10 which must be paid in 
any year when it is needed. The contractual premium for 
the second and ensuing years is satisfied by the payment of the 
$90 and the transfer of the untouched and unneeded $10 from 
the surplus of one year’s business to anticipate the contingen- 
cies of the next year’s business. If respondent’s contention 
be correct, then the state is entitled under our statute to tax 
the $10 ten times at the rate of 2%, instead of only once.” 


It is well to note that the opinion of the court 
applied to all dividends and was not restricted to 
those used only in abatement of premiums. The tax 
was clearly held to be payable only on the cash that 
was actually received. 


The Wyoming statute in force in 1926 required pay- 
ment of the tax on “gross premiums received.” The 
Supreme Court of that state in State ex rel. National 
Life Insurance Company v. Jay, (1927), 37 Wyo. 189, 
260 Pac. 180, citing with approval various decisions 
from other jurisdictions, held that dividends were not to 
be included in determining “gross premiums received.” 


The Supreme Court of New Mexico in New York 
Life Insurance Company v. Chaves, (1915), 21 N. M. 
264, 153 Pac. 303, dealt with a statute based “on the 
gross amount of premiums received, less returned 
premiums . .’ The court held that dividends were 
deductible on the basis of their being “returned pre- 
miums.” In discussing the relation of a mutual com- 
pany to the premiums it received, the court said: 


“There is no such thing as dividends or profits, properly 
speaking, in connection with its business. In fixing its arbi- 
trary level premium the company overestimates the death rate 
and administration expenses, and underestimates the earning 
capacity of its investments, made up of premiums and the 
lapses and cancellations. At the end of the year, upon ex- 
amination, it finds it has overcharged the insured a certain 
amount, and it simply refunds the same. We cannot see 
how the fact that a portion of the amount returned to the 
insured is made up of interest earnings on the premiums 
paid has anything to do with the matter. If it is allowed to 
him in reduction of his next annual premium, it is returning 
to him a portion of the premium which he has paid.” 





refunds, excess of tentative or experimental premiums, excess of 
gross or estimated premiums over net or mathematical premiums, 
overcharge of premium, difference between estimated premiums 
and actual cost of insurance, difference between level premium 
and adjusted losses and costs afterwards determined. The court 
holds that such moneys not actually devoted as premiums to the 
business of the insurance company for the current year in which 
they are collected, but which are returned or otherwise abated 
or credited to the policyholders’ account, are not subject to the 
2% tax exacted upon premiums received during the year under 
sections 5177 and 5467 of the General Statutes of 1915.”’ 
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The case of Mutual Benefit Life Insurance Com- 
pany v. Richardson, (1923), 192 Calif. 369, 219 Pac. 
1003, involved a provision of the California Consti- 
tution of 1910 relating to a tax based upon “gross 
premiums received upon its business done in this 
state, less return premiums and reinsurance... ..” 
The court very clearly held that, where dividends 
are used to reduce the amount of the stipulated an- 
nual premium, the company can be said to receive 
only that portion of the premium actually paid by 
the policyholder. The effect of this holding, there- 
fore, is to authorize the exclusion of the dividend 
from the amount of the gross premium receipts. 


In this connection, it is interesting to note that 
the court distinguished its holding from that in the 
earlier case of Northwestern Mutual Life Insurance 
Company v. Roberts, (1918), 177 Calif. 540, 171 Pac. 
313. In this earlier case, involving the same constitu- 
tional provision, the company had sought to deduct 
dividends upon the theory that it was a “return pre- 
mium.” In this connection, the court said: 

“Aside, therefore, from the conclusion which we have felt 
impelled to draw as to the meaning of the phrase ‘return 
premiums,’ derived from its previous use, we thus discover 
that the amounts periodically distributed by these institutions 
among their membership in the form of dividends cannot be 
deemed ‘return premiums’ when considered either from the 
viewpoint of the variety of sources from which they are 
derived nor from that of the conceded fact that they do not 
represent as to each member of the institution the excess of 
premium over cost of insurance which he has actually paid.” 


The situation in California, therefore, is that a divi- 
dend, while not subject to deduction as a “return pre- 
mium” is, nevertheless, not included as a gross premium. 
The practical effect of the two methods is the same. 


It will be noted that the courts have recognized 
dividend deduction upon two different theories. In 
the first, which is the most prevalent, the dividend 
is not classed as a part of the gross premium or gross 
premium receipt and is accordingly excluded there- 
from. In the second, the dividend is included in 
the gross premium but deduction is allowed on the 
ground that the dividend is nothing more than a re- 
turned premium in the class of statutory permissible 
deductions. The California Supreme Court has had 
occasion to consider both theories. First, in North- 
western Mutual Life Insurance Company v. Roberts,** 
the court refused to class dividends as returned pre- 
miums, which was one of the permitted deductions. 
In the later case of Mutual Benefit Life Insurance Com- 
pany v, Richardson,** the deduction was sanctioned on 
the well-recognized ground that dividends are not to 
be included in gross premiums. 


On the other hand, the Supreme Court of New 
Mexico in New York Life Insurance Company v. 
Chaves,*® authorized deduction of dividends, not upon 
the theory that they were to be excluded from the 
gross amount of premiums received but rather that 
they were to be classed as returned premiums, de- 
duction of which was expressly allowed by statute. 
Regardless of the theory upon which the courts pro- 
ceeded, the practical result is identical. 





7 (1918), 177 Calif. 540, 171 Pac. 313. 
8 (1923), 192 Calif. 369, 219 Pac. 1003. 
(1915), 21 N. M. 264, 153 Pac. 303. 
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Among the latest expressions of the courts in this 
dividend deduction matter, is that of the Supreme 
Court of Tennessee in New England Mutual Life Jn- 
surance Company v. Reece, (1935), 169 Tenn. 84, 83 
S. W. (2d) 238. The question was the right of the 
company in determining “gross premium receipts” to 
deduct from the total of the fixed or contract premi- 
ums the aggregate of the credits allowed policyholders 
by way of dividends. As the court observed: 

“In computing its tax due the state of Tennessee, the 
complainant followed a ruling of the Insurance Commissioner 
made in 1897 In 1932, the Commissioner at that 
time reversed the ruling of his predecessor, which had been 
followed by all Commissioners of Insurance since 1897, and 
demanded that complainant pay 214% on the aggregate of 
the contract premiums stipulated in its Tennessee policies 
without deductions.” 

In upholding the right to the particular deductions 
upon the theory of administrative construction, the 
court stated: 

“We have the impression that the weight of the decided 
cases rather favors the insurance company. Such is the 
impression of the law writers.” 


Deduction of Returned Premiums 


As we have just seen, some courts consider that 
the provision for the deduction of returned premi- 
ums authorizes the deduction of dividends. The 
underlying theory of this view is that the tax is 
predicated upon that portion of the premium collected 
for and devoted to insurance purposes, generally re- 
ferred to as the “received and retained” theory. Logi- 
cally, this theory shoutd also allow the deduction as 
returned premiums of sums returned to policyholders 
on cancellation. This question was involved in the 
case of People ex rel. Continental Insurance Company 
v. Miller, (1904), 177 N. Y. 515, 70 N. E. 10, involving 
the New York statute of 1901 covering gross amount 
of premiums received for business done in the state. 
The term “gross premiums” was defined as including 
“such as are collected from policies subsequently can- 
celled.” The company did not include as gross tax- 
able premiums such amounts as were refunded on 
cancellation of policies. Although the case involved 
fire insurance premiums, nevertheless the reasoning 
of the court in upholding the deductions clearly dis- 
closes the broad application of the “received and re- 
tained” theory. The court in pointing out that the 
intent of the Legislature was to impose a tax measured 
by the business actually done, said: 

“The premium which represents business done is the amount 
that the company has the benefit of and furnishes an equiv- 


alent for. When part of the premium is refunded, 
it is the same in effect as if it had never been paid.” 


The court further said: 


“The gross amount collected from canceled policies means 
the gross amount collected and retained by the company. 
The amount paid back is not collected for business done, but 
received for business expected to be done. The key to the 
construction of the statute is business done, for that is the 
basis of the tax.” “and we think it would be unrea- 
sonable to hold that the sum refunded i is, for the purposes of 
taxation under this statute, actually collected.” 


The Supreme Court of Nebraska, in State ex rel. 
Breckenridge v. Fleming, (1903), 70 Neb. 523, 97 N. 
W. 1063, also applying this theory to fire insurance 
premiums, allowed deduction as returned premiums of 
sums returned as unearned premiums on cancelled 
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policies. The Supreme Court of Missouri, however, 
in Massachusetts Bonding & Insurance Company v. 
Chorn, (1918), 274 Mo. 15, 201 S. W. 1122, 1126, re- 
fused thus to expand the “received and retained” 
theory and held that unearned premiums returned 
upon cancellation were not deductible under a stat- 
ute based upon “premiums received, whether in cash 
orin note, . . . for insurance.” 


Unemployment Compensation Taxes 


Under state unemployment compensation laws, the 
outstanding question from the standpoint of life insur- 
ance companies relates to liability for contributions 
based on agents’ commissions. In a general sense, 
the position of the companies is: 

(a) The taxing provisions of Title VIII (Old Age Bene- 
fits) and Title IX (Unemployment Insurance) of the 
Federal Social Security Act, as well as the correspond- 
ing provisions of state unemployment compensation 


laws, are predicated solely upon the employer-employee 
relation. 


(b) The relation between life insurance companies and their 
soliciting agents compensated by commissions is not 
that of employer and employee but principal and inde- 
pendent contractor, on account of whose commissions 
there is no liability for contributions.” 

Evidence establishing the independent-contractor re- 
lation on the part of the agent has been considered 
by the companies as sufficient to negative liability for 
contributions. 


The Bureau of Internal Revenue under the Fed- 
eral Social Security Act, as well as an impressive 
majority of the boards and commissions under the 
state acts, have recognized the non-existence of lia- 
bility for contributions in one or more cases. A tab- 
ulation of the conclusions in the various jurisdictions 
may prove of interest. In six states,®! there is a com- 
plete statutory exemption of all agents, both those 
who are compensated solely by commissions and are 
classed as independent contractors, as well as indus- 
trial agents who in some instances have been regarded 
as employees. The question of liability apparently 
has never been before the commissions of three 
states.°? In twenty-nine states,** the companies have 
been held not liable for contributions, although in 
three of these jurisdictions * it has been indicated that 
the ruling applied only to soliciting agents and that 
general agents in the particular instances were em- 
ployees. In four states, the question is either now 
under consideration as a matter of first impression or un- 
der reconsideration of some prior adverse decision.*® 


When the question of liability under the Federal 
Social Security Act first arose, the Bureau of Inter- 
nal Revenue in the case of Massachusetts Mutual Life 


*® The following are some of the cases in which an insurance 
agent compensated by commissions has been held to be an inde- 
pendent contractor: American Savings Life Insurance Co. v. Rip- 
linger, (1933), 249 Ky. 8, 60 S. W. (2d) 115. Neece v. Lee, (1935), 
129 Neb. 561, 262 N. W. 1. Vert. v. Metropolitan Life Insurance 
Co., (Mo. 1938), 117 S. W. (2d) 252 (Adv. Op.). Income Life Insur- 
ance Co. v. Mitchell, (1935), 168 Tenn. 471, 79 S. W. (2d) 572. 
American National Ins. Co. v. Denke, (1936), 128 Texas 229, 95 
S. W. (2d) 370. 
on Alabama, Louisiana, Michigan, South Carolina, Tennessee, 

exas, 

® Missouri, Montana, Nevada. 

53 Arkansas, California, Delaware, Florida, Idaho, Indiana, Iowa, 
Kansas, Kentucky, Maine, Massachusetts, Mississippi, Nebraska, 


- reached the same conclusion. 























































TAXATION OF LIFE INSURANCE COMPANIES 149 


Insurance Company, which was regarded as a set-up 
typical of companies operating on a general agency 
basis, held that both general agents and soliciting 
agents were employees covered by the Act. With 
this precedent, many state boards and commissions 
Later, the Bureau of 
Internal Revenue reversed its position in the Massa- 
chusetts Mutual case, with the result that many of the 
states which had applied the doctrine of the original 
Bureau conclusion also reversed their positions and 
followed the Bureau in holding that general agents 
and soliciting agents were not employees. In three 
states,°® which ruled unfavorably after the first con- 
clusion in the Massachusetts Mutual case, the question 
apparently has not come up for reconsideration. In 
Connecticut and Washington, declaratory judgment pro- 
ceedings are pending in lower courts to determine 
liability. In Colorado, the Industrial Commission 
instituted suits against the Northwestern Mutual and 
the Equitable Life of Iowa for the collection of con- 
tributions. The trial court decided in favor of the 
company in the Northwestern Mutual case. A contrary 
conclusion was reached by another judge of the same 
court in the Equitable case. Appeals are now being 
perfected in both cases. The opinion in the Equitable 
case rejects the position of the companies that the 
showing of the principal-independent contractor rela- 
tion is sufficient to negative liability. The court predi- 
cated its conclusion upon the fact that the statute 
defined employment in such a way as to preclude 
the test of liability resting upon the employer- 
employee relation. In other words, the effect is to 
hold coverage under the act sufficiently broad to reach 
the principal-independent-contractor relation. 


The Colorado Act, as well as the acts of thirty-two 
other states,” contains the following provision in the 
definition of employment: 


“Services performed by an individual for wages shall be 
deemed to be employment subject to this Act unless and until 
it is shown to the satisfaction of the Commission that— 


“(A) Such individual has been and will continue to be free 
from control or direction over the performance of such serv- 
ices, both under his contract of service and in fact; and 


“(B) Such service is either outside the usual course of the 
business for which such service is performed, or that such 
service is performed outside of all the places of business of 
the enterprise for which such service is performed; and 


“(C) Such individual is customarily engaged in an inde- 
pendently-established trade, occupation, profession, or business.” 


Upon this language, the Colorado Commission con- 
tends that liability must rest regardless of what the 
relation may be. This position is in the face of direct 
rulings to the contrary in twenty-one states with the 
same definition that is contained in the Colorado Act. 


(Continued on page 170) 


New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, 
Utah, Vermont, Virginia, West Virginia, Wisconsin, Wyoming. 

5 North Carolina, Ohio, Rhode Island. 

55 Maryland, Minnesota, New Jersey, New York. 

56 Arizona, Georgia, Illinois. 

5? Arizona, Arkansas, Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Maine, Maryland, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania. 
Rhode Island, South Dakota, Utah, Vermont, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming. 





TAXATION 


of Intercorporate Dividends 


the problem which I shall 

discuss, let us suppose that 
an individual owns some stock 
in Corporation A, which in 
turn owns some stock in Cor- 
poration B; Corporation B 
earns profits, some of which 
are distributed to Corporation 
A, which in turn distributes 
to the individual a part of 
what has been so received. 
The question of policy to be 
here discussed concerns the 
tax on Corporation A: What 
policy is best for the govern- 
ment revenues, in respect of 
taxing corporations on divi- 
dends received? 

Clearly, this problem needs 
to be considered in relation 
to the structure and the whole 
plan of our income tax laws. 
There is space now for com- 
ment on only a few aspects 
of the general problem. 

It will be noted that a 
broader question is under dis- 
cussion than the one which 
would be involved if Cor- 
poration A owned so much 
of the stock of Corporation 
B that the two corporations 
would be “affiliated” within 
the familiar tax definition of 
that word. 

Until 1935, it was the 
policy of the Federal Gov- 
ernment not to tax corporations on dividends received 
from other corporations; that is, in the situation sup- 


posed, Corporation A would pay no tax on distribu- 
tions to it. 


[i order to make definite 


This policy was based on a realization that the 
earning process occurred only once—through the 
operations of Corporation B—and on the principle 
that, so far as possible, a government does well to 
impose its whole tax at one time—immediately after 


the income is earned and against the taxpayer that 
earned it. 


The policy of imposing the surtax on individual 
recipients of a dividend—proprietors whose enterprise 
has already been taxed once on its income—was recog- 
nized as conflicting with the above principle of taking 
only one bite at each cherry, but was thought to be 
justified by the nature of a surtax—a tax imposed only 





* Based on an address delivered at the Annual Meeting of the 
National Tax Association, Detroit, Michigan. 


** Attorney at Law, Washington, D. C, 


By ROBERT N. MILLER** 





on those persons whose sub- 
stantial incomes indicated that 
they could bear an especial 
tax burden.’ 

In 1935, on the recom 
mendation of the Treasury, 
Congress provided that cor- 
porations must treat ten per 
cent of their dividend receipts 
as income. In 1936 that per- 
centage was increased to 
fifteen. Various changes made 
in 1938 have the effect of in- 
creasing the amount of tax 
on dividends received by cor- 
porations, including a change 
in pursuance of which the 
percentage taxed may exceed 
fifteen per cent in certain 
situations. 

In seeking to discover 
whether or not this quite 
evident trend toward heavier 
taxation of dividends received 
by corporations is good for 
the Government, it is interest- 
ing to note at this point what 
course is pursued in Great 
Britain, because that country 
has had much longer experi 
ence with income taxation 
than we have, and has heen 
considered successful in its 
income tax policies. The prac- 
tice there, with respect to 
dividends received by corpo- 
rations, is not to tax them. 
In fact, in spite of a corporate tax rate of 2714 per 
cent in England, the total tax burden in that country 
per pound of corporate earnings, from the time they 
are earned until after they have been completely dis- 
tributed to individual stockholders, is less severe than 
the federal tax burden in the United States, whether 
the individuals are in the high or the low income tax 
brackets. If we take into account the additional tax 
burdens in this country from state taxation, the diver 
gence is even more apparent. In England the ind! 
vidual is required to include in his taxable income 
the gross amount of dividends received, but is per- 
mitted to credit against his tax the 27% per cent tax 
paid by the corporation. In the final analysis, little 
or no double taxation on corporate earnings occurs 
there. Here double taxation abounds; the intercom- 





1Note, however, that in the Revenue Act of 1936 and subsequent 
Acts, dividends were made subject, when received by individuals, 
not merely to surtax but also to normal tax. 
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pany dividend tax means multiple taxation. I submit 
that the English tax policy is wiser than ours. 


N 1935, when the Treasury recommended that ten 
per cent of the dividend income of a corporation be 
included in its taxable income, the testimony of the 
Treasury representative indicated that the probable 
effect of such a tax would be to implement the grad- 
uated corporation tax, and to prevent some corpora- 
tions from escaping tax by intercompany transfers. 
ut taking his testimony as a whole one gets the 
impression that the primary purpose of the provision 
was not to get revenue but to force simplification of 
corporate structures. This was in line with the posi- 
tion taken by influential advisers of the Administra- 
tion at the time. Among other remarks made by the 
Treasury representative in presenting this recom- 
mendation to the Senate Finance Committee were the 
following :? 
“Intercorporate dividends are largely unnecessary trans- 
fers brought about and multiplied by complex corporate 
structures. There are many examples of these complicated 


corporate structures in the public utility field, but the same 
thing runs throughout the entire field of industry. 


“Up until last year the Federal Government had done little 
or nothing to discourage such needless complexities. Last 
year a definite step was taken in this direction by the abolition 
of consolidated returns. The partial elimination of the ex- 
emption allowed intercorporate dividends would be a further 
step in this direction and would have the effect of discourag- 
ing the multiplication of intermediate holding companies and 
of encouraging the creation and maintenance of straight- 
forward capital structures that can be understood by the 
average investor and public official.” 

Was the Treasury right or wrong when it thus took 
the position that intercorporate dividends were largely 
unnecessary transfers? If it was wrong—that is, if 
intercorporate dividends and the corporate situations 
from which they arise are in the ordinary case neces- 
sary to the welfare of the businesses in which they 
occur—then it is important to make serious re-exam- 
ination of legislation enacted on the assumption that 
they are unnecessary. 

My own view, which I submit for criticism in the 
light of experience, is that the Treasury representative 
was wrong in that assumption, and that the Federal 
Government acted against the interests of its revenue 
system when it began to tax corporations on divi- 
dends received. My feeling is that nothing further 
ought to be done in that direction; on the contrary, 
the public interest would be best served by undoing as 
early as possible what has been done in the 1935 Act 
and subsequent Acts. 


My first reason for believing that this is a bad tax 
from the government’s point of view has been sug- 
gested above: that there has been only one earning 
of income—by Corporation B. The government should 
attempt to tax that income once and for all, promptly 
atter it has been earned, at as high a tax rate as is 
necessary—this tax to be payable by the corporation 
that earned the income. The distribution by Corpora- 
tion B is merely a passing on of profits earned by 
Corporation B to one of the proprietors, Corporation A. 
The stockholder has no right to receive them except 
as profits earned by Corporation B. They are in 
these respects to be sharply distinguished from money 


* Revenue Act of 1935, Hearings before the Senate Finance Com- 
mittee, 74th Congress, July 30-August 8, 1935, p. 226. 


TAXATION OF INTERCORPORATE 


DIVIDENDS 


paid by a corporation to an employe for services 
rendered. This is an arm’s-length transaction, not a 
mere passing on of profits, as such, to a proprietor ; 
the employe has earned his pay by his labor, even if 
the corporation earns no profit. So, also, interest 
received by one who lends to a corporation is newly- 
earned income, in that the bargain between lender and 
borrower involves a binding obligation that interest 
shall be paid, profits or no profits, as a consideration 
for the loan. 

You will notice that the question we are consider- 
ing has nothing to do with the powers of Congress 
under the Constitution. We,are not here concerned 
with the meaning of the word “income” in the Con- 
stitution, or with questions as to what can be done 
under the taxing power, such as those which arose in 
the Child Labor Tax case, Bailey, Collector v. Drexel 
Furniture Company, 259 U. S. 20, the Firearms Tax 

case, Sonzinsky v. United States, 300 U. S. 506, and 

other cases in the Supreme Court. All that we are 
trying to do is to solve the practical question as to 
what kind of tax law would be best for the govern- 
ment. If we had no Constitution and no Supreme 
Court, this question would still be important. 

My second reason, and a more fundamental one, is 
the conviction, based on my own experience, that a 
government’s need of revenue is a vital and primary 
need, that the income tax is a peculiarly useful and 
almost indispensable agency in supplying that need, 
and that it is an agency which functions acceptably 
only when devoted to the single purpose of getting 
revenue. In other words, a government cannot with 
safety to itself allow non-revenue purposes to be 
dominant in the provisions of any part of its income 
tax law. 

The tax on intercompany dividends, I believe, is 
undesirable from the government’s standpoint not 
merely as violating that principle, but as violating 
it in a way which is particularly likely to cause injury 
to the revenues. Such injury, in this instance, is likely 
to be serious, and a really substantial increase in 
severity would in my judgment involve too serious a 
risk of throwing the business of this country into 
grave disarrangement, and of producing a deflationary 
effect on the stock market due to large-scale selling 
of stocks. 


T is true enough that there are many important 
regulatory functions which the government must 
exercise, and that for the attainment of some regula- 
tory aims the income tax might be a splendidly useful 


instrument. Nevertheless the government is, in my 
view, forced, by its own revenue necessities, to rely 
for regulation on other sanctions than the income tax. 
One test of the ability and resourcefulness of gov- 
ernmental planners is whether they are determined 
and ingenious in finding other ways of exerting pres- 
sure for regulatory purposes, or whether they are not 
able to think of any other but the taxation method. 
To use a homely illustration, there are household 
situations in which my toothbrush could be used on 
other things than teeth. It could be used for cleaning 
shoes, for instance, but such a use would leave it in no 
proper shape to put into my mouth, and the sensible 
thing is to use something else for cleaning shoes. 
(Continued on page 183) 


















































































































































































































































In the interests of equity, it is advocated 
that the state bases of tax liability should 
be limited in the same manner as that of 
the federal old-age tax. 


By I. A. VOLTZ * 


HE federal and state social security legislation 

which has been enacted and put into operation 

within the past few years has imposed new bur- 
dens upon employers and tax practitioners and has 
presented new problems of a type and character not 
heretofore experienced. If, in our past dealings with 
the more orthodox forms of taxes, we have felt the 
need of a composite personality embodying the quali- 
fications of accountant, lawyer and engineer, what 
must be the outlook in meeting the demands of this 
new field of social taxation? 


Aside from the usual technical matters relating to 
tax liability, records and returns, social security laws 
have brought to the fore and given new emphasis 
to problems affecting employee and public relations, 
costs, price structure, purchasing power, production 
and sales planning. As to some of the foregoing 
we stand upon new ground; as to the others there is 
indicated a need for adjustments of existing viewpoints 
and methods. Such adjustments cannot and should 
not be effected overnight, as time alone can provide 
the experience and precedent which will delineate the 


confusion created by the sudden impact of this legis- 
lation. 


At this early stage we can recognize to some extent 
a few of the far-reaching social and economic implica- 
tions of these laws. There is, for example, the out- 
standing fact that they have effected a broader and 
at the same time a more efficient tax scheme for the 
American people than any other form of taxation 
previously attempted. They have made the American 
employer not cnly the largest contributor, but also 
the largest withholding agent for tax collections in 
our history. The doliar load, which at the peak rates 
imposed by present law will amount to between four 
and five billions annually, must be borne by almost 
every payroll, regardless of profit or loss conditions. 
The cost of practically every service and commodity 
permanently will be enhanced to the extent of about 
10% of the labor element therein contained. It has 
been estimated that the public debt may be increased 
by as much as forty-seven billion dollars, with a con- 


* Certified Public Accountant, Toledo, Ohio. 
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sequent vast additional 
fixed charge in the form of 
interest. The _ beneficial 
aspects of old-age and un- 
employment payments, in- 
cluding their hoped-for 
mitigating effects during, 
periods of business depres- 
sions, are further elements 
of the whole problem. 

Much has been said, 
both pro and con, on this 
subject within the past 
few years. As would be 
expected, considerable ver- 
biage can be ascribed to 
political, class and other 
prejudicial motives. In 
order to arrive at any sub- 
stantive appraisal of rela- 
tive merits, it is necessary 
to winnow the chaff from 
the wheat. The objections may be classified broadly as 
those having to do with the principles of social security 
and those pertaining to the methods employed. As to the 
former, it may be said unequivocally that opposition 
based solely on disagreement with the broad principles 
of social security is both short-sighted and unrealistic. 
It is appropriate to point out that on strictly legal 
grounds it has received the sanction of our highest 
court. Further, there are unmistakable evidences that 
public conviction is overwhelmingly in favor of the 
objectives of these laws. Therefore we can assume 
that they have become a permanent element in our 
social and economic system. Whether their effects in 
actual operation will, over the long term, prove to be 
wise or otherwise, only the future can disclose ; but it 1s 
apparent that a realistic and detached approach to- 
ward needed improvements and corrections in the 
existing provisions of the law demands as the first 
step a recognition of the trend of the times. 


Brief Review of Our Economic History 


It would be a most blind and partisan viewpoint 
which fails to see that we are in the midst of a 
turbulent period of change which is the aftermath ol 
the industrial revolution and the logical prelude to a 
new type of relationship between business, govern- 
ment and labor. The portent of current political 
leadership and legislation is to be neither under- nor 
over-estimated in this respect. The important con- 
sideration, however, is the basic condition, which, 
because of the strong underlying forces which have 
given it birth, cannot be changed by wishful thinking 
or biased condemnation. 

A brief review of our economic history will provide 
the answer to many of our present-day conditions. 
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The rich and undeveloped resources of our land dur- 
ing the nineteenth century, combined with a succes- 
sion of fundamental inventions, revolutionized the 
pre-existing methods of transportation and industry. 
The resulting diversifications, volume of output and 
decreased costs of products and services constituted 
dyamic factors in our economic system. After the 
initial results of these forces had spent themselves 
they were supported by secondary and tertiary effects, 
all of which provided apparently insatiable demands 
jor new capital and labor and increased per capita 
production and consumption of wealth. Government 
was a relatively passive factor, content to assume a 
benevolent attitude, as char: icterized by the opening 
of government lands, protective tariffs and a general 
laissez-faire policy. The Land of Opportunity 
beckoned with open arms to the masses of Europe, 
and the country, like Topsy, “just grew.” The essen- 
tial problems then were not primarily those pertaining 
to opportunity for employment or standards of living 
but rather with the maintenance and improvement of 
standards of production and the related need for an 
adequate and uninterrupted flow of capital. 


With the beginning of the twentieth century a slow 
but definite change in trends took place. Our geo- 
graphical expansion had ceased. Technological im- 
provements and mass production methods, both in 
factory and on farm, had begun to lessen the demand 
for labor. Urban centers had grown to gigantic pro- 
portions and labor and social unrest became apparent. 
First evidences of government interest in industrial 
problems was indicated by the “trust-busting” activities 
of the first President Roosevelt and his condemnation 
of “malefactors of great wealth.” 

The advent of the automobile and its affiliated in- 
dustries followed by the artificial demands of the 
World War, created new stimuli for capital invest- 
ments and labor. Prices and wages sky-rocketed and 
easy credit, installment buying and speculation estab- 
lished a form of prosperity which had a hollow center. 
The inevitable crash of 1929-30 ushered in the Great 
Depression, from which we have not as yet recovered. 
The life savings of many were wiped out over night; 
millions were thrown out of employment and the 
satisfaction of elementary needs for a large portion of 
the population became an acute national problem. It 
was quite natural that government action was de- 
manded in this crisis. The kind of action forthcoming, 
whether of the variety which “paves the road to Hell 
with good intentions,” or whether a well-coordinated, 
efficient and equitable system, is open to debate. Ke- 
gardless of divergent private opinions on this, of one 
thing we may be certain—business now has to con- 
iend with greater tax burdens, governmental regula- 
tion and labor problems than were ever deemed within 
the realm of possibility in the prior eras. This fact 
has only one really important aspect—will these 
methods result in a more permanent, secure and wide- 
spread improvement in the general economic status 
of the American people? Can business as now con- 
stituted survive under these conditions? If the answer 
to the foregoing is in the affirmative, temporary ad- 
justments and hardships can be justified to the attain- 
ment of the objectives sought. If the answer is 
negative, what are the alternatives of governmental, 
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business and labor policies and methods? These are 
the problems which affect our whole economy; they 
can and must be solved—in the American way. 


Social security is the focal aspect of these pre- 
vailing general economic conditions. The term has 
enticing connotations which explains the ease with 
which large groups are led to embrace ill-founded and 
unsound schemes which hold forth “pot of gold” 
promises. The basic sincerity and real needs of such 
disciples is in no wise lessened because they fail 
to accept the truth of the paradox that nothing is so 
insecure as security. Paraphrasing the immortal 
Tennyson, “Theirs not to reason why—theirs but to 
do—or die.” 


HE demand for alleviation of the hazards of unem- 

ployment and dependent old-age was an inevitable 
reaction to the conditions prevailing since 1930. No 
longer is it possible for the average individual to exert 
his “rugged individualism” and pioneer into new 
fields. Platitudes will not change the stark fact that 
large segments of our population simply do not have 
and probably never will have the resources with which 
to pursue an independent economic activity. Even 
when regularly employed, they are constantly on or 
near the marginal borders of production and con- 
sumption and the slightest disturbance to this bal- 
ance forces them into a dependent status. It is not 
to be denied that new inventions and products are 
being developed almost daily, but these are largely 
refinements which are not comparable in opening and 
stimulating effects to the almost violent forces which 
were prevalent during the preceding 75 or 100 years. 
It is likewise true that the emphasis in industry has 
been and will continue to be on the development of 
labor-saving machinery. The alleged compensatory 
effects, insofar as opportunity for the average individ- 
ual is concerned, remains to be proven. 


Nor can any single cause be held responsible for 
conditions of chronic unemployment. Many out- 
standing economists and other writers of note hold to 
the view that the unmistakable trends toward “freezing” 
of price structures will further narrow the field of 
employment for many who are beyond the “magic 
circle.” Contributing factors to this abnormal stabili- 
zation of prices and employment are many and varied, 
including such criteria as increasing tax burdens, 
trade unionism and seniority restrictions, declining 
birth rates and inflationary effects of government 
deficit financing. 


This country has run the full gamut of conquest, 
pioneering and the development of modern industry 
and business. The latter has passed successively 
through the stages of financing, engineering, technical 
improvements and merchandising. It has bent all its 
energies to these ends and done a good job of it. On 
the whole, it has failed only in one respect, namely, in 
the fields of public relationship and social responsi- 
bility. If, as Thomas Mann said of Democracy, busi- 
ness can effect a re-birth of itself and devote the same 
intelligence, scientific and technical facilities and 
study to a sincere effort for the improvement of these 
problems, it may yet more fully justify its material 
progress and fortify its future. At the present time 
government is “carrying the ball” and business is 
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paying the price through regulatory taxation and gov- 
ernmental supervision. The question remains whether 
business will merely try to get the ball back or 
whether it will exert the full force of its talents and 
power toward reaching the same goal with greater 
efficiency. I believe in the latter method. It will 
require clear thinking, constructive, unified action and 
a rejection of preconceptions not based on established 
facts. It will need such analyses, research programs 
and forceful presentation to the public as will promote 
and insure adequate legislative support. 

There will be enumerated and discussed below a 
few of the existing provisions and mechanics of the 
Federal Old-Age and State Unemployment Insurance 
laws which seem to warrant critical analysis, with a 
view to possible improvement, revision or elimina- 
tion. 

There is probably a greater unanimity of opinion 
in favor of the purpose of old-age insurance than there 
is with respect to unemployment insurance. This 
may be due partly to the fact that the former more 
nearly approaches the fundamental concepts of insur- 
ance principles. The tax is levied in equal amounts 
on both employer and employee, thus recognizing the 
social responsibility of the one and the ultimate bene- 
ficiary status of the other. 

The mechanics for collecting this dual excise and 
income tax are most efficient from the government’s 
standpoint. Coverage of subject employees and em- 
ployers is clearly defined and determination of tax 
liability is relatively simple in most cases. The most 
controversial phases of this law are undoubtedly those 
concerned with the rates of tax, the disposition, treat- 
ment and size of the reserve fund. There should be 
no disagreement with the principle that the tax load 
should be no greater than that needed to insure full 
payments of benefits as they fall due, plus needed 
administrative costs. The creation of an unwieldy 
and unnecessarily large reserve fund is inequitable to 
employers and employees alike and is dangerous to 
the soundness of government fiscal policies. 


This is primarily a statistical and actuarial problem, 
but there is little evidence that Congress, in estab- 
lishing the ultimate rate of 6%, made any real effort 
to use such a scientific method. A working program 
designed to establish proper rates should employ the 
resources of the country’s insurance experts. There 
is nothing insoluble about the problem of determining 
what percentage of workers in covered employment 
will reach age 65 in any given year. All factors, of 
course, cannot be expected to be determined in ad- 
vance with absolute accuracy, such trends as declining 
birth rates and increased span of life being variable. 
Sut the degree of accuracy can be substantially in- 
creased by limiting the periods under review to the 
current five or ten years. Variations of individual 
wages, also might present difficulties, but this is sub- 
ject to determination of average factors on the basis 
of wage information now regularly being furnished 
to the Social Security Board. The rates of tax should 
be fixed for five-year periods, subject to upward or 
downward revision at such intervals, based solely on 
the relation between the amount of the reserve fund 
and anticipated benefit payments plus administrative 
costs for the ensuing five-year period. The fund 
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would, in effect, be composed of two parts—current 
collections and the five-year reserve. 


A certain amount of criticism has been directed at 
the current spending of social security funds by the 
Federal Government for other purposes. This criti- 
cism has merit only to the extent that it may be said 
to apply to the entire question of unbalanced govern- 
mental budgets, debt, borrowing and tax policies. 
Social security taxes must be paid in cash and since 
the law requires that such funds be invested in goy- 
ernment securities, there is no validity in raising the 
unrelated issue that old-age taxes are appropriated 
and spent for non-social security purposes. Of real 
import is the question of the long-term effects on the 
Congress, goaded by minority blocs to continue vast 
spending programs, which would be facilitated by an 
easy self-borrowing process. This possibility gives 
added weight to the principle that the old-age tax 
load should be measured solely by the objectives 
thereof and the actual needs for benefit payments; 
not to finance spending for other governmental func- 
tions. This condition can be changed only by means 
of a sound and scientific basis designed to limit and 
stabilize the fund, as outlined in the preceding para- 
graph. In order further to protect these funds from 
indiscriminate borrowing and spending, as well as to 
insure its liquidity at all times, the investment policy 
should conform to the specification that only short- 
term government securities, issued solely for this pur- 
pose, be used to replace the cash transferred to the 
general treasury. These securities should not be re- 
fundable, their maturity dates gauged to meet indi- 
cated benefit payments for several years in advance 
and to be a first lien against general tax receipts in 
the years when due. 


Maintenance of Records and 
Filing Reports 


The apparent tendency toward a broadened cover- 
age for classes not now included as_ beneficiaries, 
although a worthy ultimate objective, is unwarranted 
and untimely at the present stage. Nor is it desirable 
at present to provide earlier or increased benefits be- 
yond those now specified by the law. The funds 
which have been collected are a moral if not a legal 
trust and they should be so handled in every respect. 

Not the least of the costs which must be borne by 
employers by reason of social security requirements 
are those relating to the maintenance of records and 
the filing of reports. Every item or form which can 
be eliminated or shortened without affecting the major 
purpose for which such data is needed will tend to 
minimize this element of cost. The substitution of 
the sheet for the slip method of reporting individual 
wages on form SS-1b is a great improvement. A fur- 
ther revision would seem to warrant serious considera- 
tion, namely the practicability of rendering annual 
instead of quarterly reports on this form, with a con- 
tinuance of the present quarterly contribution reports. 

Under the spur of Sec. 902, Title IX of the Federal 
Social Security Act, much of the state unemployment 
compensation legislation was hastily drawn and enacted. 
In some states the organizations representing em- 
(Continued on page 165) 
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The Unit Method ot 


HE definition of unit assessment where subsidi- 

ary lines, leased lines, and trackage rights are 

involved is a twofold problem. In the first place, 
it is a problem of the inclusiveness of the “unit.” For 
example, shall the assessment be made on the corpo- 
ration as such, or on the system as such, or shall 
some intermediate unit be selected? In the second 
place, which method of allocation will operate fairly 
with respect to a particular railroad in which some 
or all of these diverse arrangements exist? 


What Constitutes a Unit’ 


Assuming that the unit method of assessment is 
to be adopted, either because it is required by law 
or because it is desirable as a matter of assessment 
policy, the problem of whether or not properties oper- 
ated by subsidiary corporations should be included 
as an integral part of the assessment unit must be 
answered before any assessment can be made. The 
statutes in the various states differ considerably on 
this point, and evidence available indicates that a 
good deal can be said for various approaches to a 
solution of this problem. The statute in Kentucky 
contemplates a policy of including subsidiary corpo- 
rations ; and, as interpreted, it appears to require that, 
for franchise tax purposes at least, the entire oper- 
ating entity be included and that no lines owned, 
leased, or controlled be eliminated unless they are 
substantially severed from the operating lines in 
Kentucky. It is to be observed that the restrictions 
in this respect apply exclusively to the franchise tax, 
which is essentially a tax on corporate excess, and 
that any method which is constitutional can be 
employed in Kentucky in the assessment of tangible 
properties. As a matter of simplicity, however, the 
practice is, and for many years has been, that the 
same operating entity is made the basis for allo- 
cation of all of the properties of the corporation. 
Thus, if subsidiary corporations are intimately as- 
sociated with the parent corporation having proper- 
ties in the state, the entire system, whether owned 
by one or by several corporations, is made the assess- 
ment unit. Because the courts have emphasized the 
stock and bond method of assessment and because 
as a practical matter the employment of that method 
is desirable, the inclusion of as much of the system 
as is legally possible is to be desired. Inclusiveness 








* Based on an address delivered before the National Tax Associa- 
tion, Detroit, Michigan. 

** Commissioner of Revenue, Commonwealth of Kentucky, and 
Director, Bureau of Business Research, University of Kentucky. 

‘T. S. Adams, ‘‘Valuation of Railway Property for Purposes of 
Taxation,’"’ Journal of Political Economy, January, 1915, pp. 1 ff. 
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Application of the 
Unit Basis Where Sub- 
sidiary Lines, Leased 
Lines and Trackage 
Rights Are Involved 





provides a means of eliminating the necessity for 
deducting non-operating intangible property, and 
thereby simplifies the valuation procedure and ren- 
ders more accurate the application of the stock and 
bond method. 


Much the same line of argument applies to leased 
lines. The theory of unit assessment is essentially 
one which involves the employment of the operating 
entity rather than of the ownership unit in the legal 
sense in arriving at the aggregate value of the prop- 
erty to be assessed. As Professor Bonbright effec- 
tively puts the matter: “The whole spirit of the unit 
rule seems to me to require that functional rather 
than titular relationships be given dominant impor- 
tance.” 2 For the reason indicated, where the unit 
rule is employed it is necessary as an assessment 
procedure to treat a leased line exactly as though 
the operating carrier owned it. 


In respect to trackage rights, it must be noted that 
the terms of various contracts differ substantially. 
It must be observed also that the owning railroad 
will be required to pay taxes on account of trackage 


is a little classic on this general subject. (It must be read in the 
light of its age.) 

2 James C. Bonbright, personal letter of September 19, 1938. 

3 Until I initiated certain correspondence with railway tax officials 
I had assumed that all of these officials would agree with this con- 
clusion. It appears, however, that a minority of them do not. 


































































































































































































































































































































































































owned and operated and that, consequently, outright 
assessment against an operating carrier of property 
used under trackage rights will mean partial dupli- 
cation. The contracts under which the right to the 
joint use of tracks arises normally result in an in- 
crease in the value of the property; and to the extent 
of the increase there would be no duplicate levy. 
In the light of this situation, therefore, it appears 
that for certain purposes the unit should include 
trackage rights and for other purposes it should not. 
[ conceive this problem to be susceptible of solution 
in terms of an allocation principle rather than in 
terms of the definition of the unit. In employing 
stock and bond or capitalized income methods of 
valuation, clearly, neither the income from operations 
under trackage right contracts nor any element of 
property reflected in the stocks and bonds should be 
eliminated from the picture. 


It may be said in substance, therefore, that the 
definition of the assessment unit must be couched in 
terms of an operating entity ; and, despite the impedi- 
ments introduced by intercorporate complexities, the 
assessing process should look as far as possible to the 
valuation of the operating unit. This conception of 
the problem is essential, not only to the definition of 
the unit which is to be allocated, but also to a clear- 
cut understanding of the allocation of interstate carriers’ 
property to the individual states. One specific problem to 
which most of the state statutes make the application 
of this theory impractical except by agreement is 
introduced where the only property operated in the 
state is owned by a subsidiary corporation. Under 
many of our state statutes it is probably invalid to 
employ the operating entity as a valuation basis 
under such circumstances. There is, however, com- 
paratively little danger to good assessment practice. 
since the operating entity, so far as the state involved 
is concerned, may be in a fundamental economic sense 
the subsidiary corporation alone. It is observed, how- 
ever, that despite the regulations incident to railway 
accounting there is still some possibility of distorting 
the income picture for individual subsidiaries to the 
advantage of other lines in the system. For the most 
part, under current operating conditions this problem 
is not serious. 































































































































































































Theory of Allocation Incident to 
Unit Assessment 














The theory of unit assessment in the case of an 
interstate carrier is predicated on the assumption that 
the value subject to tax in any one state does not of 
necessity, or even normally, represent the fair market 
value of the distinctive parcels of property situated 
in that state. As a practical matter, the value of the 
property assessed for state tax purposes does not 
normally, and need not necessarily, conform with the 
separate property in the state. Legally as well as 
economically, practically the entire value of certain 
railroads could be destroyed by eliminating even a 
few miles of line from one state. It would not be 
contended as a consequence that these few miles 
made up the entire value of the road. An illustration 
perhaps will make the point clear. The C. N.O. & T. P. 
Railroad operates a line between Cincinnati, Ohio, 
and Chattanooga, Tennessee. This is a particularly 
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profitable enterprise. If, however, the railroad should 
have a mile of line destroyed at some point in Ken- 
tucky the value of the system would be virtually 
eliminated, although undoubtedly the most valuable 
miles of line of this carrier are situated at the termi- 
nal points indicated. Therefore, the theory of allo- 
cation of a unit assessment is that the allocation shall 
be reasonable and shall reflect the elements in the 
situation which have to do with the value of the line 
itself. For this reason not only the cases handed 
down by the courts but also the literature reporting 
independent economic studies of the problem agree 
that two or more allocation factors reflecting physi- 
cal property and two or more allocation factors 
reflecting operating experience shall be utilized in 
arriving at a fair allocation. There is no pretense on 
the part of realistic economists that the value actu- 
ally allocated is the separate value in the state; it is 
rather simply a reasonable share of the aggregate 
value of the operating entity. 

In conformity with this theory, as indicated above, 
mileage owned by subsidiaries and mileage leased 
from other lines must, if they are part of the oper- 
ating entity, be treated exactly as mileage directly 
owned by the parent operating corporation. The 
application for the four-, five-, six-, or seven-fold allo- 
cation formula to the entire mileage, consequently, 
must include all mileage owned, leased, or controlled 
through ownership by subsidiaries to the extent that 


such mileage is a part of the operating unit subject 
to assessment. 


It is apparent that a special plan of allocation must 
be devised for railroads having a substantial mileage 
of trackage rights. Such a plan will take into account 
factors reflecting operations, but not factors reflect- 
ing property ownership. Moreover, the plan must 
he so integrated that it will be comparatively easy 
to understand, and so formulated that its theoretical 
implications are clear. 


Allocation of Railway Properties under 
Varying Circumstances—a Plan 


The general allocation formula can be employed 
only when there is sufficient mileage of diversified 
character, both in and out of the state, that its ele- 
ments fairly represent the elements in the specific 
situation involved. For example, if a railroad owns 
in a given state only terminal and closely related 
property, the general allocation theory may have to 
be radically modified, and specific separate plans may 
be required in order to obtain an approximation of 
fairness. For this reason such operating conditions 
may be regarded as definitely excluded from the pur- 
view of the following discussion. In other words, the 
allocation plan suggested below for application to 
subsidiaries, leased lines, and trackage rights will be 
understood to apply only where the carrier has a con- 
siderable amount of mileage operated under compara- 
tively diversified conditions to justify employment of 
the general allocation formula. 

The allocation formula most frequently recom- 
mended by unbiased students and expressly approved 
as a matter of law is one which involves, as has 
been suggested, certain operating and certain physi- 

(Continued on page 190) 
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That Cat—Again 


One recent, bitter cold morning we were awakened 
by an extraordinary clatter, and our first impression 
was that the cat (see August, 1938 issue, page 463) 
had got into the pot closet and was amusing itself. 
Actually it was only extra heavy pressure in the steam 
line, and at an extra early hour—three cheers for an 
unusual landlord! But as we settled back under the 
double blankets we thought that this was much like 
tax reform. We get a lot of clatter—but we don’t 
get reform. Instead we get more and heavier taxes; 
and in the local tax districts we get them at earlier 
dates. We don’t thank the tax imposers for turning 
on the heat—but just settle down under the extra 
load and wonder how much longer it can be borne. 


Tax Topics 


In June, 1938, we mentioned the Lyeth case (384 
CCH §9255). The Supreme Court has since reversed 
it (384 CCH § 9602). Compromising a settlement of 
a will does not result in taxable income. Now the 
Board of Tax Appeals in the case of Emmons, con- 
curs (CCH Dec. No. 10557). It would also seem to 
justify reopening of the Sterling case, 34 BTA 1124 
(364 CCH § 7394) which was affirmed by CCA-2 (374 
CCH J 9589). 

Some important New York names got into recent 
decisions. Albert E. Smith of 39 BTA No. 14 must 
not be confused with Alfred E. Smith (393 CCH 
7158) but there seems no doubt that the Herbert 
Lehman in 39 BTA No. 3 is the Governor (393 CCH 
{ 7147). 

Tennis fans will be mightily interested in the case 
of the West Side Tennis Club of Forest Hills, L. I, 
39 BTA No. 24 (393 CCH { 7168). 

A lot of people have referred to this publication as 
The Income Tax Magazine. This of course is untrue. 
Any tax, or anything relating to taxation, is good 
copy. People should read the cover of a magazine too. 
But just to avoid any appearance of this SHOP- 
TALK’S overstressing income taxes, look at the case 


Lewis Gluick, C.P.A., Shop-Talker 
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of the Merchants’ National Bank & Trust Co. of Los 
Angeles, California. In January, 1938, (384 CCH 
9150) it won a stamp tax case in the District Court, 
and just a year later (394 CCH 9274) it had the 
Circuit Court affirm it. A successor trustee, acquiring 
the trusteeship by merger or purchase, is a “substi- 
tuted” trustee in the law, and registration of stocks 
in the new name is not taxable. 


Similarly, let us look at the estaie tax case of Hahn, 
38 BTA No. 3 (384 CCH § 7274) in which the Treas- 
ury now acquiesces (393 CCH { 6094). The life 
insurance fraternity got a lot of satisfaction from it. 
A corporation paid the premiums on an officer’s life; 
his wife was the beneficiary. It is not part of the 
decedent’s estate. 


In the realm of social security, one of the first Cir- 
cuit Court decisions was that in the Glenn Martin 
case (CCH Unemployment Insurance Service, Federal 
§ 8753). The District Court held that under a gov- 
ernment contract with the taxpayer, the taxpayer could 
not recover payroll taxes. The Fourth Circuit reversed 
it. Unless the Supreme Court steps in, the govern- 
ment must refund the taxes. 


We’ve seen too much mascara but never knew what 
it was ’til the Maybelline Company case came out of 
the Northern Illinois District Court on January 13 
(394 CCH 9262). If you want to know, too, see 
finding of fact No. 12. Now will someone tell us 
what cold cream is made of? 

There is a curious collection of circumstances in the 
Findley case (394 CCH {§ 9266). It grew out of a 
Board of Tax Appeals-case and a court case (16 BTA 
574 and 3 USTC § 1026). We don’t know much about 
depletion, but these cases bring out something much 
more important. When you can appeal a tax case two 
ways, do so. The basic group lost in the Board, but 
won in the Supreme Court. 

On January 21, being sick abed with a mild attack 
of the grippe we heard Senators Capper and Lundine, 
and a Representative whose name we missed, speak 
about taxes on an afternoon radio program. It was 
announced that copies of the talks could be obtained 
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by sending a dime to the People’s Lobby, Washington, 
D. C. We think it would be 10¢ well spent. We 
never had grippe when we lived in Florida, and so 
got a terrific nostalgia when we read the case of 
Rhodes (CCA-6 January 17, 1939) (394 CCH § 9256). 
3ut we never will understand why it took over 12 
years to get the case decided. Every man or woman 
who ever prepared a tax return for another should 
rejoice in the Kales case decided by the same court 
on January 12 (394 CCH $9255). Your fee, if you 
got one, is deductible by the one who paid it. But 
we don’t like the same court’s Stephenson decision of 
January 11 (394 CCH § 9254). A pet expression of 
ours seems pertinent—“It may be good law, but it 
isn’t fair.” 

The Brooks case (Western Pennsylvania District, 
January 12) (394 CCH § 9249) is unsatisfactory. The 
court holds that it has no jurisdiction to determine 
whether the plaintiff was legally represented in a 
prior Board of Tax Appeals case. But the extensive 
findings of fact fail to state on what grounds if any 
the attorney was not a legal representative. This is 
a vital factor to all practicing before the Board, and 
we invite the present attorneys of record to use our 
columns to tell the world. 


The Crane Johnson decision (391 CCH § 0274) will 
bear watching. The Board (38 BTA No. 177) upholds 
the Bureau in its contention that the Undistributed 
Profits Surtax of 1936 is constitutional even though 
state law prohibits dividends in the face of a deficit. 
Not until the Supreme Court unanimously says the 
same thing, will we believe it. 

When the CCH Rewrite Service says a decision is 
far-reaching, (391 CCH { 0287) reach for the decision 
(394 CCH § 9204) and read it. 

Last month we noted the difficulties taxpayers had 
in getting satisfactory (if any) allowances for ob- 
solescence. We can imagine the Treasury Depart- 
ment seizing with glee on the Standard Oil decision 
of December 31, 1938 (N. Y. CT § 24-003). We quote: 
“The fact that a plant has become obsolete and of no 
further use for the purpose designed, does not mean 
that it is worthless for all purposes.” Granted that 
the case arose out of a property tax, not an income 
tax, its applicability is evident, even though we regret it. 

On the other hand, retail sales tax officials will not 
cite the Florida Sugar Distributors, Inc. case of Novem- 
ber 23, 1938 (Florida CT { 7933). “The business of 
selling at wholesale and the business of selling at 
retail are radically different.” But New York City 


business men have a heck of a time proving it to the 
City Collector. 


Change Cars 


The Lunch Club meeting of January 25 was the 
most interesting we’ve ever attended. The attend- 
ance was below standard, but those who were there 
seem to have plenty of time, and the McKesson & 
Robbins case came in for an expert discussion. How- 
ever, since no tax angle was presented, we won’t 
attempt to summarize the conversation. Next day 
we had lunch with two laymen and Messrs. Cashin 
and Harrington, C. P. A.’s, and another matter came 
up. Mr. Harrington suggested that we invite dis- 
cussion in the SHOP-TALK, so here goes. 
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In 1926 a corporation engaged the services of a 
reputable concern to raise funds for it, since it desired 
to own a building instead of renting space. The con- 
cern raised the funds, and the corporation raised a 
new building. The corporation’s directors and auditor 
charged the cost of raising the funds (which were not 
obtained by bond issue) to the cost of the building, 
since the money obtained was placed in the building 
only. Depreciation was taken on the cost thus ob- 
tained, and until 1939 had never been questioned. It 
is now asserted that the cost of obtaining the money was 
at best a deferred charge to expense, possibly amortiz- 
able over the life of the building but best written off 
to the first available surplus. If it means anything to 
the problem, let it be known that such surplus started 
almost as soon as the new plant was occupied, and 
has steadily increased. The write-off cannot affect 
the corporation’s financial position now. 

Taxwise, however, here are the questions: 

i. wae the corporation over-stating its depreciation all this 
me If it had originally set up the cost of the funds as a 
deferred charge, could it have deducted the amortization? 

3. Could it have written off the whole charge in 1926? 

4. May it write it off in 1939? 

Please be as concise as possible, and give citations 
if you can. 


Rock-a-Bye Baby 


Jack Seidman’s book having reached the ripe age 
of ten weeks, he decided to give it a christening party 
on February 9. The cleverness of the invitations 
promised a fine time, and all but two of the twenty-eight 
who were invited came. They were amply rewarded. 

Upon entering the author’s penthouse (like of 
which we did not believe existed outside the movies) 
we saw a small cradle, in which the “baby,” prop- 
erly diapered, was quietly rocking. After what Fd 
Kracke called “a sumptuous repast, with abundant 
libations” (swell meal and drinks to you) the party 
resolved itself into a chapter meeting of the Order of 
Twelve; and all in all we haven’t had such an up- 
roarious time in years. There were no wails from the 
infant; but we think there should be sales. 


Personal 


As we send this to press we are celebrating the first 
anniversary of our wedding. And we herewith caution 
all tax men to avoid getting married—in tax season. 
Breaking it up to take even a brief honeymoon does 
not seem so bad; but it’s another one of those cases 
where “it isn’t the initial cost but the upkeep” that 
breaks a man. Because the anniversary must be 
celebrated on the anniversary, no matter how much 
night work ought to be done. By all means marry— 
but do it after March 15. 


Courses 


Never have we seen so many announcements of 
courses in taxation as this January. Established 
courses are being expanded and new ones started. 
On January 31, Albert L. Jonah, C. P. A., started a 
course in Federal Income Tax Procedure for the West 
Side Y. M. C. A. Next day, N. Y. U. started a new 
graduate course in taxation, conducted by a panel ol 
distinguished tax lawyers. 
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EFFECTS OF TAXATION ON COR- 
PORATE POLICIES 


Roswell Magill, Professor of Law, Columbia 
University 


18 Proceedings of the Academy of Political 
Science, January, 1939, p. 196-209 


The impact of our various taxing systems 
upon individuals and business enterprises 
generally is a common-place of modern 
life. It is not so generally appreciated that 
since our taxing systems are shot through 
with a considerable variety of special pro- 
visions, exemptions and exceptions, trans- 
actions or persons or organizations of rather 
similar character are frequently taxed dif- 
ferently. Because of the size and com- 
plexity of the revenue problem itself, for 
the most part the moving considerations in 
the formulation of tax laws have been purely 
fiscal considerations. Neither the adminis- 
trative officials nor the legislators have 
spent much time considering the patterns 
of business or social conduct which were 
being fostered by the tax laws. 


The present federal revenue laws affect 
corporate practices in at least three major 
respects which are pertinent to this pro- 
gram. (1) The integration of separate en- 
terprises into a single corporate unit is fully 
sanctioned though there are troublesome 
conditions to be met, (2) The use of the 
holding company, whether personal or com- 
mercial, is discouraged, by heavier rates 
and by the denial of the privilege of filing 
consolidated returns. (3) Corporate capital- 
ization and corporate fiscal policies are 
mildly directed by the capital stock tax, 
the undistributed profits tax, and the in- 
come tax provisions for a deduction for 
interest paid and for full taxation to indi- 
vidual stockholders of dividends. 


Confronted with a series of corporate re- 
organizations carried through without the 
benefit of specific statutory provisions the 
Supreme Court held in 1921-25 that a stock- 
holder realized income from the exchange 
of stock in a predecessor company for the 
stock of a new company or companies, or 
ganized to conduct the same enterprise with 
the same assets. He also realized income 
'rom the receipt of shares in a new com- 
Pany in which had been segregated part 
of the business of the old. In each case, 
the stockholder had received an interest 
different in kind from what he had had 


before—shares of stock in a new and legally 
distinct entity. 

Successive revenue laws contained in- 
creasingly liberal provisions, to permit cor- 
porations and stockholders to carry through 
tax free, not only the kinds of reorganiza- 
tions which the Supreme Court had passed 
upon, but a number of other kinds. These 
provisions, among the most complicated in 
the law, began to appear in 1918, and reached 
their zenith in 1924. Since 1934, Congres- 
sional doubts of the wisdom of the policy 
have brought about a gradual attrition, but 
the core remains; and even as late as 1938, 
additions were made at the request of the 
Securities and Exchange Commission for 
the benefit of public utility companies com- 
pelled to reorganize under the Public Utility 
Holding Company Act of 1935. 


The definition of reorganizations in the 
act commences with statutory mergers or 
consolidations; that is, mergers or consoli- 
dations carried out under the applicable 
state laws. The definition proceeds with 
“the acquisition by one corporation in ex- 
change solely for all or a part of its voting 
stock; of at least 80 per centum of the voting 
stock and at least 80 per centum of the total 
number of shares of all other classes of 
stock of another corporation, or of sub- 
stantially all the properties of another cor- 
poration.” It comprehends also “a transfer 
by a corporation of all or a part of its as- 
sets to another corporation if immediately 
after the transfer the transferor or its 
shareholders or both are in control of the 
corporation to which the assets are trans- 
ferred.” This comprehensive definition is 
a background for the really vital subdivi- 
sions, which exempt from recognition for 
tax purposes the profit or loss on specified 
exchanges—exchanges most of which would 
result in tax consequences under the Su- 
preme Court decisions referred to. 


N their face, these provisions permit a 

wide range of readjustments in the cor- 
porate structure, without tax consequences. 
On closer analysis, it is evident that the 
building-up of corporate structures into 
larger units is primarily contemplated. Sev- 
eral corporations can be merged or con- 
solidated without the recognition of gain or 
loss to the stockholders or the corporations 
themselves, so long as no “boot” passes. 
Combinations effected by means of the ac- 


per cent of the stock of another, or of sub- 
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quisition by one corporation either of 80 












stantially all the properties of another, can 
likewise be accomplished free from income 
tax. Under another paragraph, a business 
enterprise can be transferred from individ- 
ual ownership without the recognition of 
gain or loss. 

The present revenue laws view with in- 
difference the growth of corporate struc- 
tures in the specified forms—they are not 
directly encouraged with a lower tax, nor 
discouraged with a higher tax, except in 
one major. particular to be noted, The po- 
tential gain or loss which is not presently 
recognized is not completely exempted; the 
recognition is in reality postponed until the 
stockholder terminates by sale or the like 
his investment in the enterprise. 

The Revenue Act of 1938 properly ex- 
panded the reorganization provision to in- 
clude various exchanges of properties and 
securities made pursuant to orders of the 
Securities and Exchange Commission, under 
the authority of the Public Utility Holding 
Company Act of 1935. 


LTHOUGH mergers and consolidations 

have received a form of indirect sanction 
from the tax laws, holding companies, whether 
designed for general commercial purposes 
or to hold personal investments, have been 
steadily discouraged. So far as business 
corporations are concerned, the most im- 
portant of these adverse enactments go 
back to 1934 and 1936 respectively. Un- 
questionably they have had profound ef- 
fects, though largely incapable of exact 
measurement, upon corporate policies. 


From 1918 through 1933, affiliated cor- 
porations were permitted and at times were 
required to file a single income tax return, 
in which all the respective corporate incomes 
and all the deductions were consolidated, 
eliminating, however, intercompany trans- 
actions. Thus the losses of one subsidiary 
could be offset against the income of an- 
other subsidiary or of the parent. Irrespec- 
tive of tax considerations, consolidated 
income statements and balance sheets are 
commonly prepared for a parent and its 
subsidiaries, in order to reflect the actual 
net income and net worth of the enterprise 
as a whole. 

The 1934 law eliminated the provision 
for consolidated returns, except in the cases 
of railroad corporations, notwithstanding 
Treasury advocacy of its general retention. 
The reasons were probably those stated in 
a subcommittee report: (1) the provisions 
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were particularly beneficial to large cor- 
porations; (2) the losses of one corpora- 
tion could be offset against the gains of 
another, with a consequent reduction in tax 
revenue; and (3) intercompany transactions 
were freed from tax. None of these argu- 


ments is convincing as a matter of tax 
equity. 









HERE has been a good deal of recent 

_ comment upon the unwillingness of capital 
to seek investment in new and risky en- 
terprises. In so far as the two tax provi- 
sions just noted have had any economic 
effect, they have accentuated the trend. 

With personal income tax rates ranging 
up to 79 per cent, and corporate rates stop- 
ping at 19 per cent, the strong incentive 














owned by wealthy stockholders is apparent. 
Moreover, the ability to pay which is so 
often used as a yardstick of a good tax 
system is personal ability to pay—not the 
ability of the artificial corporate entities 
which legal ingenuity sets up between the 
living individuals who own them and the 
rest of the world. Hence steps need to be 
taken to insure that the income tax paid 
by or on behalf of an individual is measured, 
not alone by the income which he has 
pocketed directly, but by the income from 
capital or business which he has pigeon- 
holed in one or more personal holding com- 
panies. Foreign personal holding compa- 
nies no longer serve to reduce their 
stockholders’ taxes; and they, too, may be 
regarded as rapidly waning devices. 

Corporations can be built out of indi- 
vidual enterprises or partnerships without 
tax on the accumulated increase in value 
of the investment, and can be merged or 
consolidated, with very little additional in- 
come tax attributable to increased size. 

Until 1936, individual stockholders were 
not subjected to the normal tax on account 
of dividends received, but only to the sur- 
taxes. The theory was that since the cor- 
poration had already paid a normal tax on 
its net earnings, a second normal tax should 
not be imposed on the same earnings when 
distributed as dividends. The corporation 
was thus regarded as a conduit for trans- 
mitting earnings from the business to its 
owners, not as a taxpaying unit entirely 
apart from its owners. The 1936 change 
greatly increased the revenue from the in- 
dividual income tax; how much it has ac- 
tually affected corporate capitalization is 
not determinable. Notwithstanding its re- 
sults in revenue, the change seems undesirable. 
The corporation normal tax rates are much 
higher than the normal rate applicable to 
income from individual or partnership 
enterprises. 

The fragment of undistributed profits tax 
remaining in the law—a 214 per cent tax 
upon undistributed corporate earnings — 
will hardly have any really material effect 
upon corporate practices. Whatever may 
have been the merits and the demerits of 
its predecessor, and they were many, the 
present undistributed profits tax is an ex- 
tremely cumbersome method of raising a 
very small amount of money. 



































































INCE so many complexities are inherent 

in the tax system itself, extreme prudence 
would counsel that the tax system should 
never be used as a vehicle of social or eco- 
nomic reform; the risk of complete failure, 
due to inability to forecast and evaluate all 
consequences, is too great. In my judg- 










for the retention of income by corporations 
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ment, the recent amendments to the revenue 
act to ease the tax burden upon utilities 
compelled to reorganize were fully justified. 
The amendments will not increase the reve- 
nues, and were not proposed for that pur- 
pose. Their sole function was openly avowed 
and well understood: to remove the tax 
obstacle from the path of an economic 
policy fully debated and finally agreed upon. 
3y the same token, if recommendations for 
amendments to the revenue laws are pro- 
posed by the National Economic Commit- 
tee, their significance in forcing the adoption 
of desired economic policies should be fully 
discussed and their merits weighed quite 
apart from their revenue effects. The prin- 
cipal danger in proposals of this sort is 
that their hybrid character will not be un- 
derstood; or that their probable consequences, 
quite apart from the revenues involved, will 
be obscured or inadequately appraised. 
Discussions are notably valuable in foster- 
ing a broader appreciation of the numerous 
complexities of one of our major public 
problems—an appreciation which is the 
first essential to an intelligent solution. 


THE WINDFALL TAX AND PROC- 
ESSING TAX REFUND PROVI- 
SIONS OF THE REVENUE 
ACT OF 1936 


Keith P. Bondurant, Member of the 
Illinois Bar 


37 Michigan Law Review, January, 1939, 
p. 357-378 


The proposition that a seller who has 
collected from his vendees but has not paid 
to the government taxes imposed under an 
unconstitutional statute is unjustly enriched, 
and the correlative principle that a tax- 
payer has no right to recover invalid taxes 
paid by him if he has shifted the burden 
of such taxes to others, are embodied in 
title III and title VII, respectively, of the 
Revenue Act of 1936. Title VII prohibits 
refunds to processors and other vendors of 
amounts collected from them as taxes under 
the Agricultural Adjustment Act unless the 
claimant can establish that he bore the bur- 
den of the amount and has not been reim- 
bursed therefor nor shifted the burden to 
others. Title III imposes an eighty per 
cent tax on net income derived from shift- 
ing the burden of federal excise taxes, where 
no tax has been paid or where the amount 
of the tax paid has been refunded. Pop- 
ularly known as the “windfall tax,” this tax 
on unjust enrichment is primarily intended 
to prevent a windfall to processors who 
had added the amount of the processing 
tax to the prices charged buyers but who 
themselves either had not paid such taxes 
before the invalidation of the A. A. A. or 
had recovered such sums impounded in 
court after the Supreme Court’s decision 
holding illegal the processing tax provi- 
sions of the act. Since title III provides 
that if the vendor reimburses his vendee, 
after having passed the tax on to him, the 
latter will be taxed on his reimbursements 
to the extent that he in turn shifted the 
burden to his vendee, the avowed purpose 
of Congress to “tap the windfall in its every 
retreat” is clear. 


In the absence of a controlling statute, 
the federal courts have seldom concerned 
themselves with the question, “Who bears 
the burden of the tax?”’—the legal em- 
phasis Leing upon impact, rather than inci- 
dence, of taxation. It has been generally 
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held that the voluntary character of the 
payment of an invalid federal tax is no bar 
to a refund action, and only a statutory 
limitation can make the taxpayer's enrich. 
ment significant in determining his right to 
recover the illegal tax. It is sufficient for 
the claimant to show that he was the person 
upon whom the tax was imposed. 


N contrast to the federal view in respect 

to recovery of unconstitutional taxes, state 
courts, in the absence of statute, have ap. 
plied quasi-contractual principles of unjust 
enrichment in determining whether the 
taxpayer may receive reimbursement, and 
have denied refunds where the claimant, 
though he had paid the tax, had passed it 
on to others. The state courts have usually 
adopted the view that, absent statute, ille- 
gally collected taxes may not be recovered 
if they were paid “voluntarily” and not 
under protest. Where the ostensible tax- 
payer has agreed with his customers to 
restore any sums recovered by him, refunds 
have been granted, on the ground that there 
is no unjust enrichment in such a case. But 
to conclude from this that the vendor-tax- 
payer is not unjustly enriched, is to give a 
cramped and unrealistic meaning to thie con- 
cept of unjust enrichment antithetical to 
the equitable principles upon which it has 
been formulated. 

There is no doubt but that Congress, even 
by retroactive statutes, may condition the 
right to recovery of illegal taxes upon a 
showing that the taxpayer is equitably en- 
titled to reimbursement, or may tax funds 
in his possession to which he has no equita- 
ble right and which, if retained, will result 
in his being unjustly enriched. 

The abolition of the liability to suit of 
the collector in his individual capacity 
raises more serious questions. The earlier 
federal cases held rather rigidly to the view 
that there was a vested right of action 
against a collector, and hence any attempt 
to deprive a taxpayer of a suit against the 
collector in his individual capacity was not 
merely a remedial change, but an impair- 
ment of substantive rights. This theory 
was based upon the rationale that the ac- 
tion, though in form an action of assumpstt, 
is one grounded on statutory authorization 
and hence subject to Congressional control. 


hese bulk of recent Supreme Court deci- 
sions have held to the theory that the ac- 
tion against the collector is personal in nature. 
The feeling of the courts seems to be that 
if Congress desires to eliminate suits by 
taxpayers against collectors in particular 
situations, it should explicitly provide, as 
does section 910 of title VII, that the lia- 
bility of any collector for illegal taxes as- 
sessed under the act is abolished, substituting 
a provision for suit against the government 
in lieu of the other remedy taken away. 
But if an act provides merely that no sult 
shall lie against the government to enjoin 
collection or recover payment of an invalid 
tax, such a provision should not be con- 
strued as taking away the right to sue the 
collector by holding that such a suit is ol 
itself one against the government, because 
such reasoning would deprive the taxpayer 
of all remedies for testing his claim of 
invalidity of the tax. 

It seems obvious that Congress cannot 
deprive a taxpayer of all his remedies for 
testing the validity of a federal tax assessed 
against him. However, Lynch v. United 
States, 292 U.S. 571, contains disturbing 
dictum which seems to indicate that Cor 


(Continued on page 164) 
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ALABAMA | Personal income tax returns and first install- | April 15—— 
April 1 ment of tax due. Beer tax due. 
Automobile dealers’ reports due. | Private car tax report due. April 30—— 
Franchise taxes due. Sales tax report and payment due. Business privilege tax—second installment 
Transportation companies’ return to Public Use fuel tax report and payment due. due. 
Service Commission due. Use tax report and payment due. 


Gasoline tax report and payment due. 







April 10-—— April 20—— 






: can , , : +7 Beer and wine report and tax due. 
Alcoholic beverage reports due from distrib- A 
utors. wholesalers and retailers. Motor carriers’ gross receipts tax due. FLORIDA 

Automobile dealers’ reports April 1 

ny income tax returns— a Property tax return due. 
pat day to file. April 10 ; April 10—— 
: Motor carriers’ report and tax due. Alcoholic beverage reports due from dealers 

April 15—— April 15—— and manufacturers. 

Gasoline _ — due Coal mine owners report due. April 15 
from carriers, warehouses Coal tonnage tax report and tax due. " sities are 
and transporters. Income tax return and first installment of tax at te reports due from carriers 

Lubricating oils tax reports due. Chain store gross receipts tax reports and 
due from carriers, ware- Sales tax reports and payment due. payment Rs P P 
houses and transporters. Service tax reports and payment due. 





edit! dat aa die Use tax reports and payments due. Gasoline tax report and payment due. 


1931 Act—installment due. | 4Prtil 25 










Motor carriers’ tax under 1932 Act due. Pa tax report and payment due. GEORGIA 
April 20-—— 0 : 
‘ bes , Last day to pay property tax in one install- | April 10—— 
Automobile dealers’ reports due. ‘ erences ee ' 
Coal and iron ore mining tax report and pay- ment without penalty. Tobacco wholesale dealers’ report due. 
ment due. April 15—— 
Gasoline tax and monthly inspection fee due. CONNECTICUT Malt beverage tax report and payment due. 


Lubricating oils tax report and payment due. 


. April 20—— 
Sales tax reports and payments due. April 1 


Cable, car, electric, express Gasoline tax report and payment due. 
gas, power,’ telegraph, 






























ARIZONA telephone and water com- 
April 1 panies’ tax returns due. . IDAHO 
i — J Gasoline tax due. pril 10—— 
Peay pene eepeeee oe. Income (franchise) tax re- Beer dealers’ report due. 
j turns and payment due. April 15—— 
rg ad gn perth ceoteeel due Insurance companies’ pre-| Electric power companies’ report and tax due. 
Motor carriers’ reports and taxes due ; miums tax due from for-| Gasoline tax report and payment due. 
April 25——— ; : . eign corporations. Quarterly installment of motor carriers’ gross 
Motor fuel carriers’ report due. — en receipts tax due. 
April 20—— 
ARKANSAS Alcoholic beverage tax report due. ILLINOIS 
April 10—_ April 1—— 
Alcoholic beverages report due. Semi-annual installment of 
Natural resources—statement of purchases DELAWARE real property tax due in 
due. 


. April 1—— 
Natural resources severance tax report and Installment of railroad tax due. 
Payment due. 


Cook County. (Subject to 
extension if bills are not 





















Property tax return due Aged 15 i Geom sae 
April 15s—_- : ? | Alcoholic beverage report due from importers Motor carriers’ mileage tax 
Sales tax reports and payment due and manufacturers. sa / 
Peels Dp pay . Gasoline tax report due from filling stations. April 15 
Gasoline tax report and payment due. April 30—— Last day to file alcoholic 







April—Third Monday. Gasoline tax report and payment due from 
Bank share tax installment due. distributors; carriers’ report due. 
Property tax installment due. 





beverage report. 
Public utilities report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 







DISTRICT OF COLUMBIA 















{ 
CALIFORNIA April 10— a 
April 1—_ Alcoholic beverage report due from licensed | April 20—— 
Gasoline tax due. manufacturers, retailers and wholesalers. Gasoline tax report and payment due. 
April 15 Beer report due from licensed manufacturers | April 30—— 
Gasoline tax report due from distributors. and wholesalers. | Gasoline tax report due from transporters. 
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162 


INDIANA | 





April 1 
Excise tax on malt 

beverages due. 

Foreign bridge and ferry companies 
tax returns due. 

April 15 
Bank share tax report due. 
Banks and trust companies’ 

intangibles tax report due. 

Carriers’ gasoline tax re- 
port due. 

Excise tax on malt products 
and alcoholic beverages 
due. 

Gross income tax 
and payment due. 

April 20—— 

Bank share tax due. 

companies’ intangibles tax | 


products and alcoholic 


property 





reports 





Banks and 
due. 
Building and loan associations’ intangibles tax 
report and payment due. 
April 25—— 
Gasoline ta’ 


trust 


report and payment due. 


IOWA 





April 1 
First installment of property tax delinquent. 
Last day for assessment and report of bank 

share tax. 
Last day to make property tax return. 
Pipe line companies’ property tax report due. 
Railroads’ property tax report due. 

April 10 

Beer tax 

mittees. 
Gasoline tax report due from carriers. 
Motor carriers’ ton-mile tax report due. 

April 15—— | 
Motor carriers’ ton-mile tax due. 

April 20—— | 
Gasoline tax report and payment due. | 
Sales tax reports and payment due. 
Use tax reports and payment due. 





and report due from class A _ per- 





KANSAS 
April 10 
Gasoline exemption statement due. 
Malt beverage report and tax due. 

Oil inspection reports due. 
April 15 
Compensating tax report and payment due. 
Income tax return and first installment of tax 








due from calendar year corporations. | 


Motor carriers’ ton-mileage tax report and pay- 








ment due. 
April 20 
Motor carriers’ and car companies’ returns 
due. 
Sales tax report and payment due. 
April 25 


Gasoline tax report and payment due. 


KENTUCKY 





April 10 
Alcoholic beverage reports due. 
Alcoholic beverage tax due from 

rectifiers. 

Gasoline tax report and 
payment due from import- 
ers and refiners. 

April 15 
Income tax returns and first 

installment of tax due. 

Motor vehicle fuel (other 
than gasoline) reports and 
payments due. 

Passenger carriers’ mileage 
tax due. 

Public utilities’ gross receipts tax reports and 
payment due. 


blenders and 








April 20—— 
Oil production tax report and payment due. 
April 30—— 


Gasoline tax report and payment due from 
dealers and transporters. 


































































































TAAES 


The Tax Magazine 


LOUISIANA 
April 1—— 
Property tax return due. 
Railroad car mileage report delinquent. 
Wholesalers’ tobacco report due. 
April 10—— 
Gasoline tax 
importers. 
Kerosene tax 
importers. 


report and payment due from 


report and payment due from 


Light wines and beer report due from im- 
porters. 
Lubricating oils report due from importers. 
April 15—— 


Gasoline tax report due from carriers. 


Intoxicating liquor report due from manufac- | 


turers and dealers. 
Light wines and beer report due from carriers. 
Lubricating oils report due from carriers. 
Kerosene tax report due from carriers. 
Tobacco report due from wholesalers. 


April 20—— 
Gasoline tax report and payment due from 
dealers. 
Kerosene tax report and 


payment due from dealers. 
Light wines and beer tax 
report due from dealers 
and manufacturers. 
Lubricating oils tax due; 
dealers’ report due. 
New Orleans sales tax 
port and payment due. 
Petroleum solvents report 
due. 
Sales tax report 
ment due. 


re- 





and pay- 


MAINE 
April 1—— 
Gasoline tax due. 


| April 10—— 


Malt beverages report due from manufacturers 
and wholesalers. 

April 15. 
Bank share tax reports due. 
Gasoline tax report due. 

Last day for railroad, telephone 
graph companies to file report. 





and _tele- 


MARYLAND 

| April 10—— 

| Additional tax on whiskey due. 
Admissions tax due. 
Cosmetics tax due. 

April 30—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. 


| 
| 
| 


MASSACHUSETTS 
| April 10—— 
Alcoholic beverage tax report and payment 
due. 
Excise (income) tax return and first install- 


i 
ment of tax due. 
| Last day to make public service return. 
April 30—— 
Gasoline tax report and payment due. 


MICHIGAN 
April 1—— : 
Chain store tax due. 
Gas and oil severance tax report and payment 
due, 
Last day to pay 











insurance companies’ pre- 
miums tax. 
April 5 
Carriers’ gasoline tax report due. 
April—Second Monday 
Bank share tax report due. 
April 15 
Sales tax reports and payment due. 
Use tax reports and payments due. 
| April 20—— 
from 


Gasoline tax report and payment due 
distributors. 





} 
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Mar 
ae MINNESOTA List of 

Sa ue. 

Last day to make foreign corporation report alee 
and pay fee. April 20— 

April 10 Car cor 
Alcoholic beverage reports due from brewers 
manufacturers and wholesalers. 
April 15—— 

Interstate motor carriers’ mileage tax due. — 
April 25 * 
Gasoline tax payments due. ye 
Agen 2-— 7 April 15- 
Insurance companies’ premiums tax due, Gasol 
April 25- 
MISSISSIPPI — 

April 1 “ 

Bank share tax report due. 

Car companies’ property tax returns due, 

Property tax return due. teil 1- 

April—First Monday— om 

Property tax return due from railroads and Gasoli 

utilities. April 10 
April 5 "leh 
Factory reports due. : fact 
April 10—— mit 
Admissions tax reports and payment due, Bank 
April 15 April 15 

Gasoline tax reports and payment due. Gasol 

Light wine and beer report due from distrib- Last 
utors, retailers and wholesalers. 

Sales tax reports and payment due. 

Tobacco report due from distributors, manv- 
facturers and wholesalers engaged in inter- April 1 
state commerce. oes 

Use tax reports and payment due. Moto 

April 11 

MISSOURI Excis 

April 5—— — 
Non-intoxicating beer permittees’ reports due. "an 
April 15—— A a1 
Gasoline tax reports and payment due. vi 
Retail sales tax reports and payment due. April 3 
Gaso 

MONTANA ~ 

April 1 j 

First day to file foreign corporation report in 
counties. 

—— picture theatre licenses issued and tax April : 

ue. I 

Railroad’s property tax return due. April 

April 15 Inco 
| Brewers’ and liquor whole- du 
salers’ tax report and pay- Ocer 
ment due. De 

Electric companies’ report Oil 
and tax due. di 

Gasoline tax reports and Oil 
payment due. a 

Metalliferous mines’ license April 
tax report due. Mot 

Personal income tax return April 
and first installment of Gas 
tax due. 

April 20——— 

Crude petroleum reports due from dealers 

producers, refiners and transporters. Aori 
April 30 pril 

Last day for express and freight line com- Foi 
panies to file reports. ¢ 

Last day for freight line companies to file Ser 


property tax report. 
Natural gas companies tax and report due. 
Oi! producer’s license tax reports due. 
Telegraph companies’ tax and report due. 


NEBRASKA 
April 1—— 
Bank share tax report due. 
Railroads’ property tax reports due to county 
clerks. 
April 6—— 
Operators of grain warehouses—reports due. 











April 10 N 
Employment agencies’ reports due. | 
Oleomargarine reports due from importers. Apr 

April 15—— C 
Alcoholic beverage reports due from manu N 

facturers and wholesale distributors. 
Gasoline tax reports and payment due. Apr 
Imitation butter report and tax due. G 

































































































March, 1939 


List of stockholders of foreign corporations 
due. 

Railroad property tax return due. 

April 20—- 

Car companies’ report due. 


nN report 


brewers 


NEVADA 


‘ due, April—Ten Days after First Monday—— 





Toll roads and bridges quarterly tax and 
reports due. ment due. 
April 15 April 30—— ’ : 
ue, Gasoline tax report due from carriers. Electric light, power, street railway, gas, 
April 23— water, sewerage and telephone companies’ 
Gasoline tax reports and payment due from reports and taxes due. 
dealers. Last day to make property tax returns. 


NEW HAMPSHIRE 


ue, 

April 1——- 
Annual corporation report and taxes due. 
Gasoline tax due. 

April 10—— 

Alcoholic beverage reports due from manu- 
facturers, wholesalers and permittees; per- 
mittee’s payment due. 

Bank share tax reports due. 

April 15-——— 

Gasoline tax reports due. 

Last day to file property tax returns. 


yads and 


due, 
1 distrib- 


S 


» Manu- 


» = NEW JERSEY 
In inter- 


April 1-—— 

Marine insurance company report due. 

Motor vehicle registration and fees due. 

April 10-——— 

Excise tax report and payment due on inter- 
state busses. 

Gross receipts tax report and payment due 
from busses in municipalities. 

April 15—— . 

Alcoholic beverage reports due. 

April 30-—— 

Gasoline tax report due from carriers. 

Gasoline tax report and payment due from 
distributors. 


orts due, 


ce. 
t due. 


report in 
NEW MEXICO 


1 and tax 


April 1—— 
Income tax information return due. | 
April 15—— | 


due. 
Occupational gross income tax 
payment due. 


reports and 











April 10—— 
April 15—— 


April 20—— 


April 10—— 


April 15—— 


Income tax report and first tax installment | : 
April 1—— 
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Alcoholic beverage tax on beer due. 
Carrier's gasoline tax report due. 


Sales tax report and payment due. 
Spirituous liquor tax due. 


Distributor’s gasoline tax reports and pay- 





NORTH DAKOTA 


April 1—— 


Fire marshal tax due. 
Last day for foreign corporations 
report. 


to 


April 15—— 


Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
Motor carriers’ permit fees due. 


April 20—— 


Sales tax report and payment due. 


OHIO 


a 8 1 ae 
as 


: Lvs 
\g 


Admissions tax report and 
payment due. 

Alcoholic beverage reports 
due from class A and B 
permittees. 


Unregistered dealers in 
motor vehicle fuels—re- 
ports due. 

Use tax report and payment due. 





April 20—— 


Gasoline tax reports due from dealers. 


| April 1—— 


April 15 


PENNSYLVANIA 


Pittsburgh and Scranton property taxes be- 
come delinquent. 


| April 10—— 


Malt beverage reports due. 
Spirituous and vinous liquor reports due from 
importers. 





Alcoholic beverage tax reports and payment 
due from manufacturers. 

Income tax return and first tax installment 
due. 


April 30—— 


Gasoline tax reports and payment due. 


RHODE ISLAND 

April—First Monday. 

Domestic insurance companies’ premiums tax 
due. 





file | April 10-—— 


Alcoholic beverage 
facturers. 
Gasoline tax due. 
April 15—— 
Gasoline tax reports due. 
April 30-—— 
Corporations employing five or more persons— 
report due. 


report due from manu- 


SOUTH CAROLINA 

April 1—— 

Chain store tax return and payment due. 

Domestic corporation’s license tax due. 

Income tax returns and first installment of tax 

due within 90 days after close of tax year. 

April 10—— 

Admissions tax report and payment due. 

Last day to file power tax return and pay tax. 
April 20—— 

Gasoline tax report and payment due. 


SOUTH DAKOTA 


Private motor carriers’ monthly reports and | aprij 1—— 


emergency tax due. 


April 30-—— 


Gasoline tax due. 
Gasoline tax reports due from carriers. 


OKLAHOMA 


Oil, gas and mineral gross production reports 
and payments due. 


Oil and gas production tax net value report | April 5—— 


Operator’s report of mines other than coal 
due. 
April 10—— 
Airport’s gross receipts report and tax due. 
Alcoholic beverage tax reports and payment 
due. 
April 15—— 
Gasoline tax reports and payment due. 
Motor carriers’ mileage tax due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


Coal mine operator’s report due. 


| 


Motor carriers of passengers—tax due. 
Quarterly installment of motor carrier’s tax 
due. 
April 15—— 
Alcoholic beverage sales tax report due. 
Gasoline tax report due. 
Sales tax reports and payment due. 
April 30—— 
Mineral products severance 
tax report and payment 
due, 


TENNESSEE 
April——. 
Cottonseed oil mill’s report 
due during month. 
April 1—— 
Motor vehicle registration 
fees due. 
Public utilities’ property tax return due. 
April 10—— 
Alcoholic beverage barrel tax due. 
Bus mileage report and tax due. 
Carrier’s gasoline tax report due. 








April 30—— 
Cotton manufacturers’ report and tax due. 
Oil, gas and mineral gross production in- 
formation reports due. 
Oil and natural gas information report due. 


OREGON 
April 1—— 
Excise (income) tax return and first tax in- 
stallment due. 
Insurance companies’ premiums tax due. 


| 
Intangibles income tax returns and payment | April 1—— 


due. 
Public utilities’ report and tax due. 
April 10—— 
Oil production tax reports and payment due. 
April 20—— 


due. 
Oil and gas severance gross production report 
due. 
April 22—— 
Motor carriers’ report and tax due. 
April 25 
Gasoline tax report and payment due. 
oe NEW YORK 
‘ April 1... 
ine com- — insurance companies’ premiums tax | April 22—— 
ue. 
‘s to file Semi-annual installment of New York City 
property tax due. 
t due. April 15—— 
ue, New York City personal 
due. property tax return and 
payment due. 

Personal income tax return 
and first tax installment 
due. 

Unincorporated business tax 

to county return and payment due. 
April 20—— 
Alcoholic beverage taxes and 

‘ts due. s reports due. 

New York City retail sales tax return and 

Payment due. 

orters. April 25—__ 

Conduit companies’ taxes and reports due. 
m manu- New York City public utility excise tax return 
rs, and payment due. 


le. April 39 ——_ 


Gasoline tax reports and payment due. 





Alcoholic beverage tax report and payment 
due. 

Gasoline tax reports and payment due. 

Motor carriers’ report and tax due. 


Last day to file alcoholic beverage report. 
April 20—— 

Bank share tax report due. 

Freight carrier’s mileage tax return and tax 
due. 

Gasoline tax report and payment due from 
distributors. 

Manufacturer’s property tax return due. 

Property tax returns due. 


TEXAS 


Commercial and collection agencies’ tax re- 
ports and payment due. 

Ores, marble and cinnabar ore tax reports 
and payments due. 

Public utilities’ tax reports and payment due. 

Sulphur production tax reports and payment 
due. 

Textbook publisher’s tax report and payment 
due. 
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April 15—— 
Oleomargarine 
April 20—— 
Gasoline tax report and payment due. 
April 25—— 
Admissions tax report and payment due. 


dealer's report and tax due. 


Carbon black production tax report and pay- | 
ment due. 

Natural gas production tax report and pay- | 
ment due. 


Prizes and awards of theatre’s tax reports and | 
payment due. 
April 30 
Last day to file bank share 
Last day to file property 





tax report. 
tax report. 


UTAH 
April 10—— 
Gasoline tax report due from carriers. 
Liquor licensee's report due. 
April 15—— } 
Gasoline tax report and payment due from | 
distributors and retailers. 
VERMONT 
April 1—— 
Foreign corporation's certificate to do busi- 


ness expires. 
Motor vehicle registration and fees due. 
April 10—— 
Alcoholic beverage tax reports and payment | 
due. 
April 15—— 
Corporation income tax, or first installment, 
and return due. 
Electric light and power 
and tax due. 
Railroad, transportation and telephone com- 
panies’ tax due. 
April 20—— 
Last day to make property tax returns. 
Reports of deposits in national banks due. 
April 30-—— 
Gasoline tax reports and payment due. 


companies’ report 


VIRGINIA 





April 1 
Insurance companies’ premiums tax due. 
Motor vehicle registration and fees due. 

April 10—— 
Beer dealer's, 

report due. 

April 15—— 
Corporation income tax returns due. 
Information at source returns due from corpo- 

rations and partnerships. 

April 20—— 

Gasoline tax reports and payment due. 


bottler’s and manufacturer's 








WASHINGTON 
April 1—— 
Public utilities’ special report and fee due. 
April 15 
Butter substitutes reports and tax payment 
due. 


Gasoline tax reports and payment due. 
April 30 
Express companies’ 





reports due. { 


THE WINDFALL TAX ETC. 
(Continued from page 160) 


gress could, conformably to due process, 
abolish all rights which existed against the 
collector without leaving any right of suit 
against the government. While the actual 
decision in the Lynch case held that an act 
repealing laws providing for gov ernmental 
insurance was unconstitutional as impair- 
ing substantive and vested rights, yet the 
dictum is clear that Congress could con- 
stitutionally have achieved the desired re- 





TAX ES—The Tax Magazine 








March, 1939 





WEST VIRGINIA 











April 1 
Public service corporation’s property tax re- 
turn due. 
Public utilities’ report and tax due. 
April 10—— 
Alcoholic beverage tax report and payment 
due. 
Petroleum dealers’ reports due. 
| April 15 
Sales tax reports and payment due. 
| April 30. | 
| Foreign and non-profit corporation report due. | 


Gasoline tax reports and payment due. 
Occupational gross income tax quarterly report | 
and payment due. 


WISCONSIN 
April 1—— 
Coéperative association’s report due. 
Last day to file domestic corporation’s report. | 
Last day to file foreign corporation’s report. | 
Motor carrier’s tax due. 
April 10—— 
Alcoholic beverage tax reports due. 
Oleomargarine tax report and payment due. 
April 20—— 
Gasoline tax reports and payment due. 


WYOMING 
April 1—— 
Bank share tax report due. 
Pipe line companies’ property tax returns due. 
Public utilities’ property tax returns due. 
Telephone and telegraph companies’ property 
tax returns due. 
April 10—— 


Carrier’s gasoline tax report due. 





Gasoline tax reports and payment due. 

Sales tax reports and payment due. | 

Use tax reports and payment due. | 
April 20-—— 

Motor carrier’s reports and tax due. 





FEDERAL TAX CALENDAR 
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April 15—— | 
Corporation income tax and excess-profits tax | 
return due for fiscal year ended January 31. | 
Form 1120. 
Entire income-excess profits tax or first quar- | 
terly payment thereof due on returns for | 
fiscal year ended January 31, due to be filed 
by April 15. Forms 1040, 1041, 1120, 1120H | 
and 1120L. 


Entire income tax or first and second quar- | 
terly installments due under general exten- 
sion on returns (citizens abroad, etc.) for 
fiscal year ended October 31, with interest | 
at 6% from January 15 on first installment. | 
Form 1040 or 1120. 


Entire income tax or first quarterly install- | 
ment thereof due on returns of nonresidents | 
for fiscal year ended October 31. Forms 1040 | 
and 1120NB. 





sult merely by forbidding all courts and 
administrative officers to hear any claims. 
By the Court’s reasoning, the latter pro- 
cedure would be remedial and hence 
permissible. The Court’s approach to the 
problem is mechanical and stereotyped, and 
looks no farther than to a strict formula 
dividing “remedial” from “substantive” 
rights. Applying this type of reasoning to 
tax cases, the Court could divest the tax- 
payer of all right to challenge the consti- 
tutionality or validity of a tax, or to receive 
a refund of tax moneys paid under a statute 





| April 20—— 


| April 30 








April 15—Continued 

Fiduciary, income tax return due fo; 
year ended January 31. Form 1041. 

Foreign partnership return of income due by 
general extension for fiscal year endeq 
October 31. Form 1065 P 

Individual income tax return due by genera! 
extension for fiscal year ended October 3; 
in case of American citizens abroad, 
1040. 

Individual income tax return due for 
year ended January 31. Form 1040. 
Last quarterly income tax payment due on 
returns of nonresidents for fiscal year endeq 
January 31, 1938. Forms 1040B and 1120NpB. 


tise al 


Form 


fiscal 


Life insurance company income tax return 
due for fiscal year ended January 31. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due. Form 957. 

Nonresident alien individual income tax re 


turn due for 
Form 1040B. 
Nonresident alien individual income 
turn due (no U. S. business or office) fo; 
fiscal year ended October 31. Form 1040NB. 
Nonresident foreign corporation income tax 
return due for fiscal year ended October 31, 
Form 1120NB. 
Partnership return of income due for fiscal 
year ended January 31. Form 1065. 
Personal holding company returns due for 
fiscal year ended January 31. Form 1120H. 
Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 
—returns due for fiscal year ended October 
31 by general extension. Form 1120. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended October 
31. Forms 1040, 1041, 1120, 1120H and 1120L. 


Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
July 31. Forms 1040B and 1120NB. 

Stockbrokers’ monthly return of stamp account 
due for March. Form 838. 

Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended July 31. 
Forms 1040, 1041, 1120, 1120H and 1120L. 


fiscal year ended October 3) 


tax re- 


Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
March. Form 1012. 





Admissions, dues and safe deposit box rentals 
tax due for March. Form 729. 


Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for March. Form 727. 

Manufacturer’s excise tax on lubricating oils, 
fancy wooden matches and gasoline due for 
March. Form 726. 


Manufacturer’s excise taxes on sales due for 
March. Form 728. 


Processing tax on oils due for March. Form 
932. 

Sugar (manufactured) 

Form 1 (Sugar) 


tax due for March. 









later held invalid, by arguing as follows: 
The liability of the collector to suit may be 
extinguished by statute, such statute being 
“remedial” merely; the liability of the gov- 
ernment to suit depends upon its consent 
as sovereign, and a statute taking such 
right away, though it may leave an “obliga- 
tion “binding upon the conscience of the 
sovereign,” is likewise “remedial”; there- 
fore, the taxpayer may be left with all of 
his “substantive” and equitable rights t° 
recovery, but with no remedy for enforcing 
them. 
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A Survey of Social Security 
(Continued from page 154) 


ployers either were not sufficiently alert and active 
or were politically powerless to insist in having a 
yoice in framing these laws. In such cases the ill 
effects are already being experienced in a lack of 
understanding, diverse interpretations of the law and 
outright inequities. No _ practical-minded person, 
familiar with the conflicting interests and political 
considerations involved, expects a perfect basic stat- 
ute. Short of this, however, the enactment of laws 
which in parts are illogical, inconsistent or unwork- 
able both on the part of administrative officials and 
the thousands of employers who are charged with the 
details of its day-to-day application, does not further 
the public interest but instead lays the groundwork 
for much confusion, wasted effort and expense. 


“A bad law well-administered is better than a good 
law badly-administered.” It will require a large measure 
of patience as well as active codperation on the part 
of employers with State officials before it will be pos- 
sible to iron out the “kinks” and effect a relatively 
smooth functioning of routine activities. One definite 
aim should be to seek improvements in vague or con- 
flicting sections of the law through the issuance of 
clarifying regulations which have been well-considered 
and are equitable in result. 


Defects of the Ohio Law 


For purposes of illustration, a few of the apparent 
defects which are discernible at the present time in 
the Ohio Unemployment Compensation Law will be 
pointed out. 


Section 1345-8(b) provides in part that the total 
benefits to which an individual shall be entitled “i 
any consecutive twelve months’ shall not exceed six- 
teen times his benefit amount for one week of total 
unemployment. Does this mean what the words pur- 
port? Assume that a benefit year begins on January 1, 
1940, and sixteen consecutive benefit payments are 
made, the last such payment being for the week ending 
April 22, 1940. If other eligibility conditions are met 
by January 1, 1941, for a second benefit year, will the 
latter commence on April 23, 1940, or on January 1, 
1940? 

Section 1345-6(c), referring to waiting periods, 
states, “. . . no more than a total of three weeks of 
waiting period or periods shall be required of any 
such individual in any fifty-two consecutive weeks in 
order to establish his eligibility for total unemploy- 
ment benefits.” This is currently being interpreted 
to mean that if, in a given situation, the third waiting 
period were served in the last week of March, 1939, 
and the benefit year started on June 1, 1939, then, if 
only ten weeks of benefits had been received by the 
end of the first quarter in 1940, thrée more waiting 
periods would be required before further benefits 
would be payable in weeks of total unemployment 
occurring prior to the end of the benefit year, June 1, 
1940. It is apparent that this section is subject to 
different interpretations. The law does not specify 
whether the fifty-two-week period as used in Sec. 
1345-6(c) corresponds with the twelve-month benefit 
year as referred to in Sections 1345-8(b) and 1345-1 
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(p), nor is it certain whether or not eligibility con- 
ditions pertaining to the three-week waiting period 
must be re-established during the course of a benefit 
year. 


Another instance of a confusing and truublesome 
wording of the law is that of Sec. 1345-1(g), which 
covers the definition of “average weekly wages.” Dif- 
ferences of interpretation on this culminated in court 
action. (Maddrell v. the Unemployment Compensation 
Commission of Ohio.) The issue centered on the mean- 
ing of “full time wages” and the interpretation thereof 
as given in Rule 3, which provided that actual wages 
and not theoretical wages should be used as a basis for 
determining the amount of “average weekly wages.” 
The court’s decision in effect sustained Rule 3, although 
it de-limited its application based on the particular 
facts in each case. 


Perhaps the most amazing feature of the Ohio law 
are those provisions dealing with partial benefits. 
(Sections 1345-6(d) and 1345-8(b). Instead of using 
the obviously simple method of allowing partial bene- 
fits measured by the difference between wages earned 
and the weekly benefit amount for total unemploy- 
ment, the Ohio law sets up four brackets, within 


- which the amount of partial benefits may vary from 


10% to 40% of the average weekly wage. Thus, if 
an employee earns 60% or more of his average weekly 
wage he is not entitled to partial benefits, but if he 
earns one cent less than 60% he may be compensated 
by as much as $3.00 for such deficiency in his earn- 
ings. This same condition is relatively true for each 
bracket. A somewhat extreme illustration is given 
below to show the absurd results which may be pos- 
sible under this system. 





Average weekly wage $30.00 
Total 
Percent of Partial Percent of Wages and 
Week Wages Average Benefits Average Benefits 

l $18.00 60% —0- ee $18.00 
2 17.99 59% $ 3.00 10% 20.99 
3 13.50 45% 3.00 10% 16.50 
4 13.49 44% 6.00 20% 19.49 
5 9.00 30% 6.00 20% 15.00 
6 8.99 29% 9.00 30% 17.99 
7 4.50 15% 9.00 30% 13.50 
8 4.49 14% 12.00 40% 16.49 





The potential dangers and plain injustices possible 
under such a system are too evident to require much 
comment. The arbitrary brackets are not conducive 
to good morale of employees and add still one more 
burden on employers by necessitating an unending 
audit of individual wages and hours for all employees 
on the payroll. 

State unemployment forms could well be limited 
to quarterly contribution reports, earnings reports at 
time of separation and a check stub in lieu of low 
earnings reports. In the interests of equity, the state 
bases of tax liability should be limited in the same 
manner as that of the federal old-age tax, i.e., a maxi- 
mum wage of $3,000 annually. Benefit payments 
should be made strictly on a need basis by requiring 
a maximum property or other income test as a condi- 
tion to eligibility. 
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With respect to coverage, forms and returns, there 
is no sound reason why state unemployment and fed- 
eral old-age requirements should not be identical, in 
the interests of simplicity and uniformity. Adequate 
and sound employers’ plans, of a trust nature, de- 
signed to provide assistance to employees during 
periods of depression, should not only be given legal 
recognition, but directly encouraged as a substitute 
in part or in whole for state requirements. 

A suggestion is here made for the adaptation of 
social security reports in connection with a national 
system of control for employment and unemployment 
statistics. ‘The need for such factual data is generally 
admitted and the existing procedure, forms and estab- 
lished facilities of the social security laws would seem 
to present an opportunity for broadened public serv- 
ice in this respect. 

In perspective, the major elements of such a plan 
would be: 

(a) To insure uniform compliance and maximum accuracy, 
the system should be established on a compulsory basis. 


(b) In the interests of simplicity and economy, there 
should be utilized existing agencies, legislation, forms and 
procedure. 

(c) The required additional information from employers 
should be planned in such a manner as to: 


(1) Provide an automatic self-check on accuracy of 
the data submitted. 


(2) Limit the burden of time and expense on em- 
ployers to a minimum consistent with the objective. 


(d) Narrow the problem to one objective, i. e., establish- 
ment of a workable, practical system for securing a running 
inventory of employment and unemployment on a national 


basis. 

After weighing the respective merits of state unem- 
ployment versus federal old-age records as a basic 
source of information, the balance seems to be in favor 
of the latter. This is because of its greater coverage, 
uniformity of laws, regulations, forms and procedure. 


Forms 


Form SS-1b under the federal old-age regulations 
provides for the submission by all employers of one 
or more employees of periodical earnings, listing in- 
dividual names, social security numbers, wages paid 
and date of severance for each employee ‘who worked 
during the period covered. These individual listing 
sheets, as well as the summary contribution form 
which is filed at the same time, show the total number 
of individuals as well as total wages reported. This 
report, already required, constitutes a simple and quite 
( ‘omprehensive basis of employment facts, rendered at 
frequent intervals on a nation-wide basis by substan- 
tially all industrial, professional or service occupa- 
tions. As hereafter explained, a minimum expansion 
of this form would provide practically all data needed 
for purposes of unemployment statistics. 

Some classes of wage-earners are excluded from 
coverage under the old-age provisions. As is generally 
known, these consist of persons past 65 years of age; 
those engaged in agricultural labor, domestic service 
in private homes, casual labor, officers or crew of 
vessels and independent contractors. Although most 
of the foregoing have no direct bearing on industrial 
employment statistics, supplementary data on these 
classes could be obtained from public or semi-public 
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organizations, such as the Bureau of Agricultural 
Economics, etc. 


Proposed Revision of Form SS-1b 


The proposed revision of form SS-1b for the above 
purpose would be as follows: 

(a) Two additional columns would be added to cover 
check-mark: : 
1. Hiring of new employes not previously reported 
2. Rehiring of old employes previously separated. 

(b) A summary sheet would be added to reconcile changes 
in total employes as reported at the end of the preceding 
period with the number shown by the current report, 
follows: 


, by 


as 


Total taxable employes—previous report...............1,000 
Add: Non-taxable employes at date of previous report 50 


Total employes on payroll at end of preceding period. . 1,050 
Add: 


1. New taxable employes added this period, item- 








ized by name and S. S. No. .... 25 
2. New non-taxable employes added ‘this “period 
itemized by name and S. S. No a 
1,100 
Deduct: 
3. Separations of taxable employes during 
period, itemized by name and S. S. No....10 
4. Separations of non-taxable employes dur- 
ing period, itemized by name and S.S. No... 5 
—— 15 
Total employes on payroll at end of current period 1,085 
Less: Non-taxable employes ee ape 70 
Total taxable employes per forms SS-la and SS-1b 1,015 


All employees in covered occupations under the 
federal old-age provisions are required to fill in a 
registration form when applying for a social security 
account number, Such registrations are now a routine 
matter and the information therein given forms a 
valuable source of data. Following registration, the 
Social Security Board establishes a permanent social 
security card for each individual, on which his future 
earnings and employment history will be recorded. 

Upon receipt of all summary reports above described, 
there would be put into effect a system of cross-check 
of individuals (by S.S. number) who were listed under 
items 1 and 2 with those listed under items 3 and 4, 
for the purpose of eliminating those whose employ- 
ment was severed with one employer but who secured 
employment during the quarter with another em- 
ployer. The remaining individuals, both as to totals 
and by classifications, (as taken from their permanent 
S.S. card records), such as section, state, county, occu 
pation, age, sex, etc., would represent net changes in 
employment conditions during the period and would 
be available for such statistical use as might be 
desired. 


The above suggestion obviously forms only the 
briefest outline. The procedure manifestly is premised 
on the establishment of a base line of employment and 
unemployment, such as might be derived from the 
regular decennial national census. The plan would 
require only a simple enabling law, and would not 
involve the creation of new administrative agencies. 
Its success would require employer codperation and 
the use of the joint facilities of the Social Security 
Board and the Bureau of Census. 
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New Income Tax Regulations 


The long awaited Regulations 101, income tax un- 
der the 1938 Act, were signed February 7, 1939, and 
released the next day. Outstanding changes from 
Regulations 94 (1936 Act) related to those provisions 
interpreting law changes in the 1938 Act—principally 
corporate tax rates and capital gains and losses. 


In structure the Regulations follow the pattern of 
their predecessor, 94, articles being numbered in cor- 
respondence to the section number to which they 
relate. . 


Of the some 550 articles in the new Regulations 
approximately 232 are unchanged. Many of the ar- 
ticles are only slightly changed as to cross references 
and other minor items as the result of change in law 
section numbers, etc. 


It is noted that among the unchanged articles is 
Art. 22(a)-13, “Improvements by Lessees”. No change 
in the 1938 Act called for any change in the article 
but it should be due for a thorough going over in the 
near future as the result of the Supreme Court deci- 
sion in Blatt & Co. v. U. S., 394 CCH ¥ 9155. 


Like their predecessor, the new Regulations contain 
an appendix in which are placed many administrative 
sections of the Revised Statutes and prior Acts, Treas- 
ury Decisions which have not been incorporated into 
the Regulations, and the ‘text of the French and 
Canadian tax conventions and attendant regulations. 
Included in this division also are the articles relating 
to Section 820—statute of limitations mitigation. 


In pointing out the new provisions of Sec. 23(k) 
on bad debt deductions and their limitation under 
Sec. 117, Art. 23(k)-4 calls attention to the fact that 
the capital-loss provisions do not deny the bad debt 
deduction on worthlessness of bonds issued by an 
individual. 

Art. 23(0)-1 on contributions by individuals, ana- 
lyzing the new provision that contributions are no 
longer deductible when accrued reaches the obviously 
justifiable conclusion that “A deduction is not allow- 
able, however, for the actual payment of a contribu- 
tion or gift if the amount of such payment already 
has been deducted on the accrual basis in computing 


net income for any taxable year beginning before 
January 1, 1938.” 
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Anything like a brief summary of the entire Regu- 
lations is, of course, impossible in limited space. In 
addition to the foregoing, a few high spots may be 
summarized as follows: 

Contributions for compaign expenses are not de- 
ductible. This incorporates the provisions of an early 
ruling. (Art. 23(0)-1.) 

Charitable, etc., exemption status is not lost by book 
publication or lectures advocating a cause of a con- 
troversial nature, if no propaganda or attempt at 
influencing legislation exist and principal purpose and 
substantial activities are non-partisan, non-controversial, 
and educational. (Art. 101(c)-1.) 

Section 105 (surtax on sale of oil and gas proper- 
ties) finally comes into its own and rates a Regula- 
tions article. Regulations 94 (1936) carried no article 
under the corresponding section. 

One of the subjects on which regulations were 
eagerly awaited was how to treat capital gains and 
losses in the case of joint returns by husband and 
wife. As to short-term capital losses, the limitation 
as to one spouse is computed without regard to the 
short-term capital losses of the other whether joint 
or separate returns are made. In the case of long-term 
capital losses, those of either spouse are deductible 
from the aggregate income in computing the tax at 
the regular rates under Sections 11 and 12. In com- 
puting the alternative tax on a joint return, net long- 
term capital gains or losses are to be determined “by 
first aggregating the long-term capital gains and 
long-term capital losses, respectively, of both spouses.” 

New, also, and full of information, is Art. 165-1, 
relating to employees’ pension trusts. 


New Capital Stock Tax Regulations 


On February 6, 1939, the Bureau released the new 
edition of Regulations 64, relating to the capital stock 
tax under the Revenue Act of 1938. The Regulations 
have been much changed in language. 

“Corporation” is defined to include, among other 
things, an investment trust. 

“Capital stock” is defined to include surplus reserves. 


New definitions are added to conform to the terms 
used in the 1938 Act. 
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Art. 31 on “Returns” stresses the necessity for com- 
pleteness of returns, their verification, and the right 
of the collector to make returns for a corporation 
failing to do so or one filing an incomplete return. 

Every foreign corporation which is required to file 
a federal income tax return is required by Art. 34 to 
file a capital stock tax return even though claim is 
made that it was not doing business in the United 
States during the taxable year. 

Art. 36 provides that a return will be considered 
timely if placed in the mails, postage paid, and prop- 
erly addressed, in ample time (as shown by the post- 
mark on the envelope) to reach the collector in due 
course before expiration of the filing period, even 
though not actually received by the collector within 
that time. 

Art. 41 points out that the tax may not be appor- 
tioned. If the corporation was engaged in business 
for any portion of the taxable year liability for the 
tax is incurred for the entire taxable year. 

Art. 43 adds two illustrations of doing business, 
viz.: (1) investment and reinvestment of surplus funds 
by a corporation holding securities, except reinvest- 
ment of funds realized on maturity or redemption of 
securities; (2) leasing property without the corpora- 
tion divesting itself of-all control and management of 
the property. Exceptions are enlarged to provide that 
the tax does not apply where powers are limited to 
mere ownership and holding of property. Even if 
incorporated for doing business, the corporation is 
not taxable if it has retired from business and its 
activities are confined to mere ownership and holding 
of property, doing only such things as are necessary 
to maintain corporate existence and management of 
purely internal affairs. 

Under Art. 44 the declared value must be in terms 
of U. S. dollars. Declaration must state “zero” if it 
is desired to indicate no value. The article recognizes 
the right of a corporation making a declaration of 
value to amend such value before expiration of the 
period for filing the return. 

Art. 45 deals with the new declaration of value by 
a domestic corporation emerging from bankruptcy or 
receivership, under the terms of Sec. 601 (f), 1938 Act. 

Other articles have been considerably changed in 
wording. 


U.S. Taxes Low Compared with 
Other Countries 


American taxes, though much higher than a few 
years ago, take a smaller proportion of the average 
man’s income than the taxes of the leading European 
countries, it was revealed recently in a pamphlet pub- 
lished by the Public Affairs Committee, 8 West 40th 
Street, New York. 

The pamphlet, Our Taxes and What They Buy, by 
Maxwell S. Stewart, is based on studies by the 
Twentieth Century Fund, the National Industrial Con- 
ference Board, the Tax Policy League, and other 
research organizations. 

The United States leads the world in the size of its 
tax bill—more than 13 billion dollars were collected 
during the fiscal year 1937-38 in federal and local 
taxes. This total, however, was less than 20 per cent 
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of America’s national income in those years. In con- 
trast, England collected a full 20 per cent, France 


25 per cent, and Germany 33 per cent of their respec- 
tive national incomes. 


After stating that federal taxation has increased by 
at least ten-fold since 1900, the pamphlet shows in 
some detail where this additional money has gone. 
As illustrations of the new load assumed by the goy- 
ernment, federal and local, it points out that “before 
the day of the motor car, comparatively little was 
spent in building and maintaining highways. Today 
it is one of our major expenses. Education also costs 
much more than in earlier years... . Unemployment 
has become a great national problem only within the 
last 10 years. As a result, relief and public welfare 
expenditures have risen beyond comparison with those 
of earlier years.” 


Little hope is held out for a reduction of taxes in 
the near future. Most of the new government re- 
sponsibilities are seen as being here to stay, while 
rearmament is certain to bring increased expenditures 
and possibly higher taxes. 

Whether our taxes are too high or too low is said 
to depend both on how they are collected and how 
they are spent. There is no fixed point, the phamphlet 
points out, at which the people would be crushed by a 
“tax load too heavy to bear.” 

“We are still far from understanding how to avoid 
depressions and stabilize business,” the phamphlet 
concludes. “But when the answer to the problem is 
found, it may lie in some combination of sound taxing 
policy and controlled spending.” 


State Tax Collections Reach 
New High in 1938 


State tax collections in 1938 amounted to 
$3,164,776,524, probably an all-time high, according 
to the compilation of state tax yield statistics just 
released by the Tax Policy League. The figures cover 
the latest fiscal year statistics for all of the 48 states. 

The most productive state levy continues to be the 
gasoline tax which yielded $787,292,504, or 24.88% of 
the total tax revenues. Gross receipts and similar 
taxes yielded $442,516,940, or 13.98%; net income, 
$395,710,038, or 12.5%; motor vehicle, $375,244,772, 
or 11.85% ; alcoholic beverage, $277,827 ,649, or 8.78%; 
and property (both real and personal), $214,093,777, 
or 6.76%. 

New York led the states with a total tax income of 
$443,962,930. It is interesting to see that although 
New York State collects the most tax money, it utilizes 
only 12 of the 20 current state levies, and the taxes 
which it omits are almost entirely those of a con- 
sumption-burdening and regressive nature. Some of 
these regressive levies which are being widely util- 
ized in other states are general sales, chain store, 
tobacco, soft drinks, margarine, poll and personal 
property taxes. 

Thirteen states receive over 35% of their tax rev- 
enue from the gasoline tax. Three states, California, 
Illinois and West Virginia, rely to a similar extent 
upon general sales taxes, and one state, New York, 
upon net income taxes. 
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An interesting feature of the present compilation 
is the per capita tax yield for the various states as 
shown in the last column of the summary table by 
taxes. Exactly half of the states are above and half 
below the $24.60 average per capita yield of state 
taxes. Iowa, Oklahoma, and West Virginia come 
closest to the average with per capita yields of $24.94, 
$24.62 and $24.50 respectively. The highest per capita 
yield, $39.36, is found in Delaware, and the lowest, 
$11.37, in Arkansas. Nine states report yields of 
more than $30 per capita and seven states collect less 
than $15 per capita. 


Summary Table by Taxes 


Percentage 

of Total 

Tax 1937 Yield 1938 Yield in 1938 
Alcoholic beverage... . $189,826,787 $277,827,649' 8.78 
Amusement .......... 8,433,102? 13,039,664 41 
Bank .. i wccsees SRE SS 21,420,650 .68 
Chain Store . 5,045,943 8,769,675 .28 
Franchise . 41,145,207 82,094,649 2.59 
Gasoline aed . 704,920,691 787,292,504 24.88 
Gross receipts, etc. 414,593,637 442,516,940 13.98 
Income (net) 360,518,753 395,710,038° 12.50 
Inheritance, etc. 109,530,608 144,744,796 4.57 
Insurance company 87,162,447 82,412,853 2.60 
License ........... 62,652,161 36,838,772 1.16 
Miscellaneous .... 5,781,550 6,197,793 .19 
Motor vehicle . 313,462,175 375,244,772* 11.85 
Oleomargarine 301,759 370,450 01 
DE ree fe es. inns 3,822,642 6,755,829 BA 
hee, ee 219,242,320 214,093,777 6.76 
Severance .. 43,818,506 58,706,465 1.85 
Soft drinks 3,217,538 2,749,752 .08 
Stock transfer, etc 41,821,604 27,180,189 .00 
Tobacco 46,954,761 53,926,643 1.70 


Utility 79,271,608 126,882,664 


$3,164,776,524 99.74 








Total $2,752,955,850 


Tax on Super-Markets Ruled Illegal 
by New Jersey Supreme Court 


The New Jersey Supreme Court, recognizing the 
protests of business, consumer, farm and labor groups 
against discriminatory municipal taxes on retail out- 
lets, recently invalidated two self-service market taxes 
on the basis that communities cannot use the power 
of taxation to “arbitrarily discriminate between those 
engaged in the same business.” 


The decision * in the first court test of such measures 
was interpreted by informed observers as opening to 
question the legality of municipal anti-chain store 
taxes, such as those introduced in several southern 
cities recently. 


The court’s opinion, written by Justice Joseph L. 
Bodine, was handed down on February 4. It branded 
discriminatory measures, aimed at a single type of 


’ A substantial part of this increase is due to the fact that statistics 
on net profits of liquor stores were received from some states that 
did not send such data in 1937. 

* The 1937 classification was for ‘‘admissions.”’ 
__' In comparing franchise and income statistics for 1937 and 1938, 
it should be noted that the New York corporation franchise tax 
(Article 9) was classified as an income tax in 1937. It was decided 
this year, however, that it belonged more properly in the franchise 
ee The yield from this tax was approximately $31 million 

*Michigan motor vehicles taxes were purposely omitted in 1937 
because such levies were collected and spent by local governments. 
For comparative purposes, they are included in this compilation. 

*Great Atlantic and Pacific Tea Co., Inc., et al. v. Board of 
Commissioners of Camden. CCH N. J. Tax Service, ] 34-900. 
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business enterprise, as lacking in sound legal basis. 
The court ruled that a municipality “may not require 
its residents to forego the exercise of any economy 
in order that a group of merchants, unwilling to take 
advantage of economy and management, may prosper.” 

The decision nullified Camden and Atlantic City 
ordinances, which placed annual levies of $10,000 and 
$5,000 respectively on super-markets. The tax measures 
were carried to court by the Great Atlantic & Pacific 
Tea Company, Acme Markets, Giant Tiger Corpora- 
tion and Food Fair, Inc., which charged that such 
taxes were “discriminatory and confiscatory and against 
the best interests of the consumer public.” Their 
stand was supported by farm, labor and consumer 
groups who charged that the taxes would increase 
living costs. 

In setting aside the ordinances the New Jersey 
Supreme Court charged they would place “a most 
unreasonable burden upon a business man because he 
has selected an old and fair method of selling his 
goods.” The interests of the consuming public like- 
wise were cited in the opinion, which pointed out 
that “the ever increasing cost of living has enforced 
every economy which the individual can wisely exercise.” 
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Ewing Galloway 

The Garden Pool Near the Pan American Union 

Building Reflects the Washington Monument a 
Quarter of a Mile Distant 
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Taxation of Life Insurance Companies 
under State Laws 
(Continued from page 149) 


Lack of space prevents a lengthly discussion of the 
issue involved in the Colorado decision. The simple 
question, however, is whether a claim to such broad 
coverage can rest solely upon a strict construction 
of a definition which according to the Act itself is 
applicable “unless the context clearly requires other- 
wise.” The position of the companies is that this 
brings into issue the matter of legislative intent as 
disclosed by the entire act in its relation to the Fed- 
eral Act and the Colorado Act itself expressly creates 
a tie-up with the federal law. The Delaware Unem- 
ployment Compensation Commission in a ruling as to 
the status of the agents of the Northwestern Mutual 
Life Insurance Company, after careful consideration 
of the extent of the coverage under the same expanded 
definition as contained in the Colorado Act, said: 

“These three conditions are probably intended to define 
the relation of employer and employee for the purpose of 
clarifying it in doubtful or ‘borderline’ cases. The statutory 
language creates a prima facie presumption that all persons 
who perform service for wages, including commissions, are 
to be regarded as employees until the contrary is shown. In 
iy opinion these three conditions were not intended to en- 
iarge the legal conception of employer and employee, or of 
master and servant, already established by a long line of court 
decisions, nor to create a new andespecial group of persons 
to be treated as employees or servants for the purpose of the 
Unemployment Compensation Act although they would not 
be employees or servants within the meaning of the pre- 
viously existing law on that subject. The whole picture of 
the background of the legislation providing for unemployment 
compensation negatives the idea that it was intended for thie 
benefit of persons who would be classed as independent con 
tractors under the previously existing law on that subject. 
The words ‘unemployment’, ‘unemployed’ and ‘workers’, as 
used in the President’s message recommending this levisla- 
tion, and in the declaration of public policy set forth in the 
preamble to the Delaware Act, are descriptive of the master 
and servant relationship as established by the previously ex 
isting law, and nothing contained in the Act should be so 
construed as to enlarge that concept unless the language of 
the Act makes such a construction unavoidable.” 

To summarize this phase of the matter, it seems 
that, regardless of the definition of employment, the 
context of both the federal and state acts contem- 
plates a coverage restricted to the employer-employee 
relationship and may not be extended to include the 
principal-independent-contractor relation. The re- 
port of the President’s Committee on Economic Se- 
curity, evidence at legislative hearings, publications 
of the Federal Social Security Board, and judicial 
expressions, clearly indicate that the plan is restricte:| 
to those classified “workers.” In addition, the 
effective working of the plan requires a uniform tax 
base in all state unemployment compensation acts, as 
well as in the Federal Social Security Act. Varia- 
tions therein would militate against the interests of 
the employees. There appears a clear legislative 
intent to make the state acts a part of the federal- 
state program, under which state contributions may 
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be credited against contributions due under the Fed- 
eral Social Security Act. These federal credits are 
permissible only so long as they are predicated upon 
employment for which liability exists under the Fed 
eral Act. In other words, if the payment is made 
under the state act on account of “employment” not 
covered by the Federal Act, there can be no cor- 
responding federal credit. Since the Federal Act 
excludes compensation paid to an independent con- 
tractor, manifestly a federal credit is not allowed for 
a state contribution based on this relation. 


The contention that the state acts include those 
having the independent-contractor relation may jeop- 
ardize the validity of the act itself.°™ 


The claim to contribution from an independent con- 
tractor would, of necessity, have to rest upon the right 
to collect an excise tax upon the naked right to con- 
tract. May not such a basis be purely arbitrary and 
invalid? It may be urged, therefore, that proper 
functioning of the system and possibly legal principles 
require contributions to be limited to employers in the 
recognized employer-employee relation. 


Taxation Related to Policy Loan Notes 


The courts also have had occasion to consider the 
question of whether policy loan notes are subject to 
property taxation. As an accurate summary of the 
law on the point, developed by two decisions of the 
Supreme Court of the United ‘States,*® the following 
is taken from the opinion in the case of Provident Life 
S Trust Co. v. Gratz, (1921), 271 Pa. 133, 114 Atl. 498: 

“Where a life insurance company loans money to its policy- 
holders, taking notes with the policies as security, it creates 
a taxable indebtedness. Metropolitan Life Insurance Co. v 
New Orleans, 205 U. S. 395, 27 Sup. Ct. 499, 51 L. Ed. 853. 
Where, however, a policyholder simply withdraws a portion 
of the reserve on his policy, and there is no personal liability, 
it is not a loan or credit upon which the company can be 
taxed, and this is not affected by the fact that the policyholder 
gives a note on which interest is necessarily charged to adjust 
the account. Orleans Parish v. N. Y. Life Ins. Co., 216 U.S. 
317, 30 Sup. Ct. 385, 54 L. Ed. 597.” 

A similar question has arisen under laws requiring 
the affixing of documentary stamps to notes and 
similar instruments. Liability for a tax upon policy 
loan notes depends upon whether they contain an 
express promise to pay and hence may be classified 
as personal obligations. The South Carolina rule 
under a statute of this kind is quoted because it is 
quite illustrative of the general rule: 

“Policy loans and premium extension agreements which 
contain an unqualified promise to pay a specified sum ol 
money, at a certain date, are subject to tax. Where the sole 
remedy of payee in case of non-payment of the premiums 


or loans is to reduce or cancel the rights of the insured, tax 
does not accrue.” 


The South Carolina ruling was in conformity with 
a prior regulation of the Treasury Department °° under 
the federal documentary stamp tax act. The pertinent 
portion of the Treasury regulation reads as follows: 





Sta In Howe Bros. v. Massachusetts Unemployment Compensation 


Commission, — 1936), 5 N. E. (2d) 720; Chamberlin v. Andrews, 
(1936), 271 N. Y. 1, 2 N. E. (2d) 22; Steward Machine Co. v. Davis, 
(1937), 89 Fed. 





(2a) 207, 301 U. s. 548, 81 L. ed. 1279, —_ Car- 
michael v. enon Coal & Coke Co., (1937), 17 Fed. Supp. , 301 


U. S. 495, 81 L. ed. 1245, legislation of this type was upheld as an 
excise tax upon the right to enter into the relation of employment. 


38 Metropolitan Life Ins. Co. v. New Orleans, (1907), 205 U. S. 
395, 51 L. Ed. 853; Board of Assessors of the Parish of Orleans v. 
Y. Life Ins. Co., (1910), 216 U. S. 517, 54 L. ed. 597. 
59 Regulation No. 55, Art. 48, 1922 
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“Policy loan and premium extension agreements.—Policy loan 
and premium extension agreements which contain an unquali- 
fied promise to pay a specified sum of money at a certain 
date are subject to stamp. tax as promissory notes. Where 
the sole remedy of payee in case of non-payment of the pre- 
mium or loans is to reduce or cancel the rights of the insured, 
tax does not accrue.” 


A similar conclusion was reached by the Circuit 
Court of the Second Judicial Circuit of Florida in and 
for Leon County in Chaille et al. v. Lee, Comptroller, 
not officially reported, under an act requiring a stamp 
tax upon “promissory notes, non- negotiable notes and 
written obligations to pay money.” ‘The case was 
never taken to an appellate court. 


Taxation as an Incident of Reciprocal 
and Retaliatory Laws 


The procedure by which taxes in many instances 
are exacted of foreign life insurance companies is also 
of considerable importance. The two fundamental 
classes of life insurance tax statutes, as heretofore 
pointed out, are (1) those requiring a tax of foreign 
insurance companies as a condition for the transaction 
of business within the state, and (2) those placing a 
business tax upon insurance companies generally, 
both foreign and domestic. Another class potentially 
relating to taxation of foreign insurance companies 
comprises retaliatory and reciprocal laws. Statutes 
of this kind, applicable to taxation are in force in some 
form or other in all but three states.® 


As the term implies, a retaliatory iaw imposes upon 
an insurer doing business in a state other than that 
of its domicile the same taxes, privileges, obligations, 
and conditions as such domiciliary state imposes on 
insurers from the other state. The New Hampshire 
statute quoted in the footnote is illustrative of this 
class. A reciprocal law, on the other hand, extends 
to foreign insurers the same rights, taxes, privileges, 
etc., as the domiciliary state extends to similar insur- 
ers from the other state. The Connecticut statute 
applicable to taxes is quoted in the footnote and like- 
wise aptly illustrates this class.°? One operates upon 
the theory of burdens imposed by other jurisdictions. 
The other, upon the doctrine of comity, proceeds upon 
the recognition of privileges extended. From the 
standpoint of taxation, the effect of the two classes 


© Florida—Has no retaliation or reciprocity statute. Idaho— 
Sec. 40-1002, Code 1932, provides that if laws of another state pro- 
hibit residents of Idaho to hold license, the Department of Finance 
shall refuse license to residents of such other state. Mississippi— 
Has no retaliation or reciprocity statute. 

The Nevada statute, Ch. 187, L. 1933, repealing by implication 
a similar law of the same year (Ch. 88), provides that when, by 
the laws of any other state or country, any taxes, fines, penalties, 
licenses, fees, deposits of money or of securities, or other obli- 
gations or prohibitions are imposed on insurance companies of 
Nevada doing business in such other state or country, or upon 
their agents therein in excess of those imposed by Nevada upon 
insurance companies of such other state or country, so long as 
such laws continue in force, the same obligations and prohibitions 
may be imposed by the Legislature upon insurance companies of 
such other state or country doing business in Nevada. The effect 
of this statute is debatable. 

1 “Tf any state shall, by its laws, deny any insurance company 
or citizen of this state any rights or privileges which are granted 
to insurance companies and citizens of that state, this state shall 
in like manner deny to insurance companies and citizens of that 
state all such rights and privileges, and they shall be subject to 
all the restrictions and penalties prescribed by that state against 
insurance companies and citizens of this state.’-—Sec. 47, Ch. 275, 
Pub. L. 1926. 
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is the same. They may all be spoken of as retaliatory 
in their practical result. The validity of such a statute 
resulting in the taxation of foreign life insurance com- 
panies by the operation of the tax laws of another 
jurisdiction has been challenged in many instances on 
the general grounds that (1) a state may not, for the 
purpose of taxation and regulation, classify foreign 
insurers upon a basis of statutory requirements of 
another state, and (2) making the imposition of a tax 
or extent thereof contingent upon legislative action 
of some other jurisdiction is an invalid delegation of 
legislative power. With one exception,® courts of all 
jurisdictions have rejected these theories and take the 
position that no delegation of legislative power has 
been made. The courts further say that a Legislature 
may make the operation of its own law dependent 
upon a contingency, even though the contingency 
involves legislative action of another state.® 


The operation and effect of reciprocal and retalia- 
tory statutes cover a field of such breadth as to 
preclude their extensive consideration in a paper deal- 
ing primarily with taxation. The manner of estab- 
lishing the tax base under such legislation will, 
however, be briefly noted. Attempts have been made 
under retaliatory laws to make up a tax base com- 
posed of parts of tax statutes of the state of domicile 
and parts of the law of the state of admission. For 
example, the statute of B state permits the deduction 
of death losses paid from gross premiums collected 
in that state. No such deduction is permitted under 
the laws of C state. The Insurance Department of 
B state indicates that under its retaliatory law, since 
such deduction of death losses cannot be taken by 
B state companies in C state, C state companies can- 
not take them in B state. The effect, therefore, is 
to separate the taxing formula of B state so as to apply 
the rate of that state to a portion of the C state base. 
Such a formula would combine the most onerous 
portions of the taxing laws of two jurisdictions. An 
unbroken line of administrative rulings and court de- 
cisions, however, rejects such a theory of retaliation. 
There can be no blending or mingling of the laws 
of two jurisdictions.* The entire tax statute of the 
domiciliary state must be applied to the business done 
in the foreign jurisdiction. A tax thus computed is 
paid only if it exceeds the amount of the tax obtained 








& ‘‘Kach insurance company or association incorporated by or 
organized under the laws of any other state and admitted to trans- 
act business in this state, and each agent of any such insurance 
company, shall pay the same fees and taxes to the tax commis- 
sioner of this state as are imposed by such other state upon any 
similar insurance companies incorporated by or organized under the 
laws of this state, or upon the agents of any such companies, trans- 
acting business in such other state.’’—Sec. 1281, G. S. 1930, am’d 
G. S. Supp. 1937, p. 144. 

8 State v. Fireman’s Fund Ins. Co., (1931), 223 Ala. 134, 1834 So. 
858, 77 A. L. R. 1486. 

6 Fire Asso. of Phila. v. New York, (1886), 119 U. S. 110, 30 L. 
ed. 342, 7 Sup. Ct. Rep. 108, aff’g (1883), 92 N. ¥. 311, 44 Am. Rep. 
380. Union Cent. L. Ins. Co. v. Durfee, (1896), 164 Ill. 186, 45 N. E. 
441. State ex rel. Baldwin v. Ins. Co. of N. A., (1888), 115 Ind. 
257, 17 N. E. 574. Blackmer v. Royal Ins. Co., (1888), 115 Ind. 291, 
17 N. E. 580. Clay v. Dixie F. Ins. Co., (1916), 168 Ky. 315, 181 
S. W. 1123. Talbott v. Fidelity & C. Co., (1891), 74 Md. 536, 13 
L. R. A. 584, 22 Atl. 395. State v. Ins. Co. of N. A., (1905), 71 Neb. 
320, 102 N. W. 1022. New York L. Ins. Co. v. State, (1926), 192 
Wis. 404, 211 N. W. 288, 212 N. W. 801. 

6& Union Central Life Ins. Co. v. Lowe, (1932), 349 Ill. 464, 182 
N. E. 611. Life & Casualty Ins. Co. v. Coleman, (1930), 233 Ky. 
350, 25 S. W. (2d) 748. Occidental Life Ins. Co. v. Holmes, (Mont. 
1938), 80 Pac. (2d) 383 (Adv. Op.) 
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hy the application of the entire tax statute of the 
state of admission. 

In the application of retaliatory laws, the further 
question has arisen as to the treatment of municipal 
taxes. For example, in Life & Casualty Insurance 
Company v. Coleman, (1930), 233 Ky. 350, 25 S. W. 
(2d) 748, Kentucky invoked its retaliatory law 
against a Tennessee company. The Kentucky law 
permitted municipal taxation of insurance companies 
while Tennessee did not. It was contended by the 
Tennessee company that, in determining the amount 
to be paid the state of Kentucky, credit should be 
given for sums paid to Kentucky municipalities. On 
this point, the court said: 

“Our conclusion is that the provisions of the retaliatory tax 
statute were complied with when the Tennessee company 
paid an amount equal to the total tax payable by foreign 
companies on the same volume of business in Tennessee, 


and, in determining the amount to be paid, the Tennessee com- 
pany must be given credit for municipal taxes paid in Kentucky.” 


This same doctrine was recently approved by the 


Court of Appeals of New York in John Hancock Mu- 


tual Life Insurance Company v. Pink, (1938), 276 N. Y. 
421, 12 N. E. (2d) 529. 


Municipal Taxes 


The Legislature may prescribe, as to foreign cor- 
porations seeking to do business in a state, license 
taxes and fees not exacted of domestic companies. 
After admission by the state, however, both classes 
of corporations must be dealt with on the same basis 
in order to satisfy the requirements of the equal 
protection provision of the Fourteenth Amendment of 
the Federal Constitution. Hanover Fire Insurance Co. v. 
Carr, (1926), 272 U. S. 494, 71 L. ed. 372. 

The Supreme Court of the United States in this 
case expressly defines all the grounds upon which 
discrimination may be practiced against a foreign 
corporation. In holding that this discrimination is 
limited solely to the original license for the privilege 
of doing business as a foreign corporation, the court 
restates the rule in the following language: 

“In subjecting a law of the state which imposes a charge 
upon foreign corporations to the test whether such a charge 
violates the equal protection clause of the Fourteenth Amend- 
ment, a line has to be drawn between the burden imposed by the 
state for the license or privilege to do business in the state 
and the tax burden which, having secured the right to do 
business, the foreign corporation must share with all the 
corporations and other taxpayers of the state.” 

It is quite apparent, therefore, that a political sub- 
division of a state, being without authority to license 
foreign corporations for the transaction of business in a 
state, has no authority to exact a tax or license on a dif- 
ferent basis than that applicable to domestic companies. 

Municipal taxation may play a considerable part 
in the determination of the amount payable by a 
foreign corporation under retaliatory taxation. Whether 
the foreign company is to be taxed under the law 
of the admitting state or the state of domicile depends 
upon the amount of taxes payable under the laws of 






* For a general statement of the principle also see: State v. 
Reinmund, (1887), 45 Ohio St. 214, 13 N. E. 30. State v. Conti- 
nental Ins. Co., (1917), 67 Ind. App. 536, 116 N. E. 929. State v. 
American Ins. Co., (1922), 79 Ind. App. 88, 137 N. E. 338. Bankers 
Life Co. v. Richardson, (1923), 192 Calif. 113, 218 Pac. 586. Coch- 
rane v. Bankers Life, (1929), 30 F. (2d) 918. Life and Casualty Ins. 
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the two states. In determining the taxes payable 
under the law of the admitting state, municipal taxes 
are to be included. Similarly, when the admitting 
state taxes upon a retaliatory basis, the company may 
credit against the state tax such amounts as are pay- 
able under local laws.*®’ 


Taxation as Affected by Withdrawal 
and Methods of Business 


Several interesting points have arisen as to pre- 
mium tax liabilitv after withdrawal of the company 
from transaction of business in the state. 

The case of Provident Savings Life Assurrance So- 
ciety v. Commonwealth of Kentucky, (1915), 239 U. S. 
103, 60 L. ed. 167, involved the right to collect a 
premium tax after the insurance company had in 
fact ceased to carry on an insurance business in the 
state, the premiums on outstanding policies being 
paid by mail direct to the home office. The statute 
imposed the tax for the privilege of doing business 
and was based upon premiums “on original insur- 
ance . . . all renewal premiums received . . . in this 
state, or out of this state, on business done in this 
state.” The statute also expressly provided that the 
company should continue to report and pay taxes 
upon receipts from the state, even after it had ceased 
to write insurance in the state and had withdrawn 
therefrom. The court, following the principle in- 
volved in the case of Hunter v. Mutual Reserve Life 
Insurance Company, (1910), 218 U. S. 573, 54 L. ed. 
1155, denied the power of the state to treat the mere 
continuance of the obligation of existing policies held 
by resident policyholders as a transaction of local 
business justifying the imposition of a privilege tax in 
the absence of the actual conduct of business within 
the limits of the state. 

The fact that a foreign insurance company, after 
withdrawing from the state, cannot be compelled to 
pay a tax upon premiums mailed direct to the home 
office by policyholders from within the state does not 
mean that, while the company is doing business in the 
state, it may escape taxation upon these same pre- 
miums merely because they are not collected within 
the state. The Supreme Court of North Carolina, in 
Pittsburgh Life & Trust Co. v. Young, (1916), 172 N.C. 
470, 90 S. E. 568, following the principle announced 
in Commonwealth v. Equitable Life Assurance Society, 
(1913), 239 Pa. 288, 86 Atl. 787, expressly upheld the 
right of the state, in determining the amount of tax 
upon foreign insurance companies for the privilege 
of doing business within the state, to include every 
source of premium collection. 

A California district court in Western Travelers 
Accident Ass'n. v. Johnson, (1936), 14 Calif. App. (2d) 
306, 58 Pac. (2d) 206, held that where a foreign com- 
pany turns over its assets to another company upon 
assumption of outstanding contracts and then with- 
draws from the state, the assuming company then 
becomes liable for the payment of the premium taxes 

(Turn to page 174) 


Co. v. Coleman, (1930), 233 Ky. 350, 25 S. W. (2d) 748. 
Mutual v. State, (1931), 161 Wash. 135, 296 Pac. 813. 

& Life and Casualty Insurance Company v. Coleman, (1930), 233 
Ky. 350, 25 S. W. (2d) 748. John Hancock Mutual Life Ins. Co. v. 
Pink, (1938), 276 N. Y. 421, 12 N. E. (2d) 529. 
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An Amazing Piece 
Of Research 


This great compilation, never 
before attempted, makes in- 
stantly available to you the offi- 
cial explanation of the intent 
and meaning of the Federal in- 
come tax laws—in the language 
of Congress itself. 








Before you advise a client—prepare a return—argue a claim—or brief an appeal 


LET CONGRESS COME TO YOUR AID 


|| You may find your sole or clinching argument in this new, PERMANENT 
i *““MUST’’? BOOK. Never before compiled, never out of date, 

this 1200-page time and tax saver gives you the basic, decisive material 
Ih that shows Congressional intent. 


SdmomLEGISLATIVE HISTORY 


OF FEDERAL 


INCOME TAX LAWS 





By J. S. SEIDMAN, L.L.M., C.P.A., of Seidman & Seidman 


[‘ case after case, the deciding factor in settling tax 
questions has been Congressional intent. What Con- 
gress said in a committee report, in debates or at hear- 
ings controls the meaning of the law! To fail to deter- 
mine what Congress has said on every important point 
involved in your cases, is to slip up on what may be your 
sole or clinching argument. Yet, until now, the task of 
finding and digging through the vastly dispersed material 
has been almost impossible. 


No longer is it necessary to search for the needle in the 
haystack! In a single amazing volume, SEIDMAN’S 
LEGISLATIVE HISTORY OF FEDERAL INCOME 
TAXES places under your thumb everything of inter pre- 
tive significance said to or by Congress and passed or 
rejected by it from the beginning of income tax legisla- 
tion in 1861 TO DATE. Tons of material have been 
sifted carefully for essentials. Arranged by acts and 
sections, coordinated by subject matter through an ingen- 
ious index, you have instantly before you the Congress- 
ional interpretation of your point that might otherwise 
take you months or years to locate. 


Typical Comments from Users of 


SEIDMAN’S LEGISLATIVE HISTORY 


“The legal and accounting professions, as well as the administra- 


Ownership of this 1200-page book is a permanent 
asset. What Congress said about a provision at any time in 
the past is vital in the interpretation of a corresponding 
provision in present or future acts. Here is tax material 
that is fundamental and unchangeable. New rulings, 
decisions or laws do not affect it. They spring from it! 
You will not find the material elsewhere. Tax services 
or texts start with the law and work out from it to the 
rulings, decisions and comments. This book builds up 
to the law through Congressional hearings, reports and 
debates. See a copy of this valuable research volume— 
on approval. Return the book for immediate refund, 
if it does not surpass your expectations. 


SAVE $2.50—ORDER BEFORE APRIL 1st! 


Orders received postmarked no later than April 1st will 
be honored at the INTRODUCTORY PRICE of $10. The requ- 
lar price of $12.50 applies to all orders mailed after 
April 1st. Save $2.50 by taking advantage of this offer— 
immediately. 


sony On Anebuan | 


| SENT ON APPROVAL 


(L0-12) ~ | 





PRENTICE-HALL, Inc., 


tive departments of the Government, owe Mr. Seidman a debt of i oo See eee bog ”™, , 
gratitude for this most useful and unique piece of work.”—-FRANK mm... beng § LEGISLATIVE HISTORY OF FEDERAL 
ELLIS, Tax Committee, New York State Society of Certified Public sc an iF Gas ed te et ee ee 

. 9 cents postage, if this order is mailed before April 1st, 1939: ($12.50 
Accountants. | after April 1st). After 5 days, if I decide not to keep it, I will 
“From the concise and illuminating preface, through to the end ee ee ee ee en ee a | 
of the splendidly conceived indices, the job is a masterful one.” 
—LANDON C. BELL, General Counsel, W. M. Ritter Lumber Com- MIS A io) tor and deo oie nis. aleivietalneerasruteto pee een bits aan een: 
pany, Columbus, Ohio. DR esaiinndas Si0ks kus an eervambrdonnieeonnens | 
“I have long wondered why someone did not undertake the task ex 
which you have accomplished. Probably no one else has had the ee pie et iciaerit eaees ee ee ee ee ( 
persistence to complete the task. I expect this work to be of great Check here if you prefer to enclose payment, in which case we 
assistance to me in briefing income tax cases.”—-EARL W. CARR, L pay postage charges. Same refund privileges. 
of Gaston, Snow, Hunt, Rice & Boyd, Boston, Mass. — ee ee eee ee onl 
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on these outstanding contracts, notwithstanding the 
fact that the premiums are remitted by mail to a 
point outside the state. 

In State ex rel. Smrha v. General American Life In- 
surance Company, (1937), 132 Neb. 520, 272 N. W. 
555, the facts were as follows: The Missouri State 
Life Insurance Company had paid all of its Nebraska 
premium taxes to January 1, 1933, but did not re- 
quest or receive a renewal of its license subsequent 
to that date. On September 7, 1933, the General 
American acquired all of the assets of the Missouri 
State Life and among other things assumed the pay- 
ment of all taxes due by the old company to the 
state. The new company refused to pay, however, 
the taxes upon premiums received on policies of the 
old company between January 1, 1933, and the date 
of the agreement. The court held that, since this 
was a tax for the privilege of doing business and 
since the old company had never applied for or ob- 
tained a license for this period, there was no liability 
for the tax merely because of the payment of pre- 
miums during this time. 


Exemptions and Credits 


In every jurisdiction there has grown up a system 
of premium taxation applicable to insurance only and 
to no other class of corporations. Legislatures have 
generally recognized the equity, therefore, of reliev- 
ing insurance companies from forms of taxation 
applying to corporations generally. As an example, 
of the thirty-two states “* now imposing a net income 
tax on corporations twenty-two exempt insurance 
companies. In the other ten, through the allowance 
of deductions or offsets or the definition of income 
either no tax or only a negligible one is exacted. The 
five gross income tax statutes °° also exempt insur- 
ance companies. <A typical form of exemption” is 
“The provisions of this article shall not apply to (a) 
insurance companies which pay the state of West 
Virginia a tax upon premiums 

Although this type of exemption seems clearly to 
cover the company itself without any reference to 
the nature of its revenue, attempt has been made by 
administrative officials to limit the exemption to the 
revenue which directly arises from underwriting busi- 
ness. In rejecting this proposition, the Supreme Court 
of Oklahoma in Cornish et al. v. Atlas Life Ins. Co., 
(1934), 170 Okla. 130, 39 Pac. (2d) 103, expressly 
held that the exemption of the company as an entity 
could not be limited and that the exemption related 
to income whether it was directly connected with 
underwriting or not. In only one other jurisdiction 
has a similar point been raised and there it has not 
thus far been pressed. 

Similarly, many tax statutes, especially those re- 
lating to premium taxation, contain a provision that 
the tax paid thereunder shall be in lieu of all other 
taxes. Only a brief reference will be made to what 





6’ Alabama, Arizona, Arkansas, California, Colorado, Connecticut, 
Georgia, Idaho, Iowa, Kansas, Kentucky, Louisiana, Maryland, 
Massachusetts, Minnesota, Mississippi, Missouri, Montana, New 
Mexico, New York, North Carolina, North Dakota, Oklahoma, Ore- 
gon, Pennsylvania, South Carolina, South Dakota, Tennessee, Utah, 
Vermont, Virginia, Wisconsin. 

6° Indiana, Mississippi, New Mexico, Washington, 


West Virginia. 
7° Sec. 3, Ch. 11, Art. 13, 


1931 Code of West Virginia, as am’d by 











-The Tax Magazine 


March, 1939 





the courts have said about this indirect method of 
exemption. The first impression may be that such 
language is sufficiently broad to relieve the companies 
from every other type of tax liability. Such, how- 
ever, is not the meaning and on this point the courts 
have made some very clear pronouncements. The rule 
may be stated to be that the “in lieu of” provision in a 
premium tax statute applies only to demands of a similar 
nature, such as gross receipts, franchise, occupation, 
excise, income, and the like but not to property taxes.’ 
The Supreme Court of Michigan, in oo dean 
Life Insurance Company v. Stoll, (1936), 276 Mich. 
637, 268 N. W. 763, further qualified this rule by hold- 
ing that the “in lieu of” provision in a premium tax 
statute did not relieve the company from liability for 
the payment of a_ subsequently-enacted mortgage 
recordation tax. The theory of the court was that 
the subsequent enactment which incidentally con- 
tained many specific exemptions, none of which related 
to life insurance companies, was in conflict with the 
earlier-enacted premium tax. It was then held that 
since the recordation tax was a later expression of 
the Legislature, it should be controlling.” 


Summary 


Bearing in mind that the subject covers the tax 
laws of forty-eight jurisdictions, in which the pre- 
mium tax statutes alone represent twenty variations 
in the nature of the premium, the limited value of 
a recapitulation is apparent. With this qualification, 
and with exceptions noted in the text, the following 
general summary is made: 

1. Where the tax is upon premiums, premium receipts, or the 

like, annuity considerations are not subject to taxation. 


Premiums waived on account of disability, or in fact not 
collected, are not subject to taxation. 


? 


w 


Where the tax is on gross premiums, premium receipts, 

or the like and the statute is silent as to dividends, by the 

weight of authority dividends are either not included as 
premium receipts or are deductible as return premiums. 

4. Under unemployment compensation laws, general agents 
and soliciting agents compensated principally by com- 
missions are not employees on whose account contribu- 
tions are payable. 

5. Policy loan notes not embracing an absolute personal 
obligation to pay are not subject to either property or 
documentary taxation. 

6. A municipality is without authority to discriminate 
against a foreign insurance company in the matter of 
licenses or taxes. Where state taxation is under a re- 
taliatory law, a foreign company may be credited with 
similar taxes paid to municipalities. 

7. Where taxes are collected under retaliatory laws, the entire 
tax law of the foreign state must be applied. There can 
be no splitting or blending of the laws of two jurisdictions. 

8. After a foreign insurance company withdraws from a 
state and merely continues at its home office to collect 
premiums by mail, there is no liability for premium 
taxation in a foreign state. 

9. A general exemption of a company exempts all its 

income without reference to source. A commutation of 

taxes through an “in lieu of” provision only relates to 
taxes and demands of a similar nature. 


Ch. 106, Act 1937. 


1 New York Life Insurance Co. v. Board of County Commissioners, 


(1932), 155 Okla. 247, 9 Pac. (2d) 936. 
v. Basford, (1911), 27 S. D. 164, 
7 Recent cases in which the 


Queen City Fire Ins. Co. 
130 N. W. 44. 


(2d), 414, 35 Pac. (2d) 320. 


(1936), 197 Minn. 432, 267 N. W. 427. 





‘in lieu of’’ provision is discussed 
are: Consolidated Title Securities Co. v. Hopkins, (1934), 1 Calif. 


State v. Title Ins. Co. of Minnesota, 
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PENDING ST 













ALABAMA 





Introductions 


Chain Stores.—H. B. No. 53 levies an an- 
nual license tax on chain stores when two 
4 more chain stores are operated, one or 
more of which stores is located in Alabama. 


Income Tax.—H. B. No. 27 provides that 
interest or other income shall be included 
in “gross income.” 


H. B. No. 54 provides that the income of 
oficers or agents of the United States or 
of its agencies shall be subject to income 
taxes levied by Alabama, but without dis- 
crimination. 

S. B. No. 21 provides that salaries, fees, 
commissions or other income of officers or 
agents of the United States or of its 
agencies, instrumentalities, or contractees 
received from the Federal Government shall 
be subject to income taxes levied by the 
State of Alabama. 


S. B. No. 29 provides that interest or 
other income received from obligations of 
the United States or its possessions shall 
he included in the gross income of such | 


NDER the above heading, report will 

be made of the introduction of, and 
action taken on, state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. A 
copy of the text of any bill reported may 
be obtained for a service charge of one 
dollar. 





































S. B. No. 31 and H. B. No. 57 provide 
that property of the United States and its 
agencies shall be taxable, except where the 
state is without constitutional authority to 
levy taxes on such property. 













person or corpora- 
tion in determining 
lability for income 





taxes levied by the Calendar of 1939 Regular Sessions 





































H. B. No. 41 further 





















valorem tax purposes. 
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TE TAX LEGISLATION 


ARIZONA 


Introductions 


Income Tax.—H. B. No. 109 amends 
law by adding twenty-five per cent of tax 
if return is not filed on time and requires 
appeals from tax commission to be filed 
directly in the supreme court. To Ways 
and Means Committee. 


Kerosene Sales—H. B. No. 134 permits 
the sale of kerosene without the imposition 
of tax. To Highway and Judiciary Com- 
mittees. 


Mining Property.—H. B. No. 18 requires 
mine owners to file annual statement with 
tax commission as to the value of their 
property. Reported valuation stands as 
option of sale of property to state at figure 
reported plus ten per cent. To Mines and 
Mining, and Judiciary Committees. 


Motor Vehicle License Fees.—S. B. No. 
11 sets up lieu tax in the form of a license 
fee on motor vehicles at the rate, based on 
cash value, of 3 cents in incorporated towns 
and 4 cents in rural districts. To Finance 
and Revenue Com- 
mittee. 


Pipe Lines.—H. B. 


state of Alabama. Date of Dateor <= sets up = 

i tis Date of Adjourn- Date of Adjourn- or taxing pipe lines. 
a Ne. aeetiba Jurisdiction Meeting ment Jurisdiction Meeting ment To Judiciary, City 
red the Pel of Alabama .......... ae ne Nevada ..... Se eee Affairs and Ways and 
/ : & Arizona — Se Ree New Hampshire... Jan. 4. ........ Means Committees. 
operators of motor Arkansas Se eee New Jersey .......Jan. 10. ........ 

— No. 104 California fs Maca sieipce's NOW SIGxIeD::......:08M. WO 9 shceses Property Taxes.— 
. Bo. INO. re- T is 
lates to Pn vehicle Colorado ih 4 New York ......... a ence ne B. ¥r = — = 
licenses Connecticut ....... oS eee North Carolina ....JJan. 4  ........ or a i mull tax for 

jel Delaware .. eS a eee North Dakota a eee support of volunteer 
Property Taxes.— Florida We MB kassdaes Ohio ee = ere fire departments. To 


Judiciary Committee. 

H. B. No. 48 and 
S. B. No. 88 repeal 
the ad valorem prop- 


erty tax for state pur- 
H. B. No. 48 pro- Oe ere ee Oe aes South Carolina.....3an. 10 ........ poses. To Judiciary 
vides for the redemp- re -: 4 ee ae - sm tae etee and City Affairs Com- 
tio ¢ aine .Jan. SB 4 seclacaes, (eR Agan. G4 _ Se ere ° 
frond hy y ac bared Maryland Jan. 4 eee Se TE laseieciedee mittee. 
hicipal improvement Massachusetts Si meer ie co oneal a ee ee Sales Tax.—H. B. 
‘ssessments. Michigan i ME aiken Vermont i Oe eee No. 117 repeals sales 
_H. B. No. 101 de- Minnesota Jan. 3 Washington Jan. 9 tax on newspaper cir- 
fines homesteads and Missouri Jan. 4 West Virginia Jan. 11 culation 


and adver- 
tising. To Judiciary. 
Ways and Means, and 
County Affairs Com- 
mittees. 














ARKANSAS 


Introductions 


Alcoholic Beverage Taxes.—H. B. No. 
273 repeals the export liquor tax. To Tem- 
perance Committee. 

S. B. No. 165 levies an additional tax on 
beer of 4 cent per ounce. To Temperance 
Committee. 

Chain Store Tax.—S. B. No. 55 and H. B. 
No. 78 tax chain stores at rates ranging 
from $1 to $180 for each store. To Rev- 
enue Committee. 


Foreign Corporations.—H. B. No. 125 
provides for payment of fees to Secretary 
of State by foreign corporations doing in- 
trastate business. To Corporations Com- 
mittee. 


Gasoline Tax.—H. B. No. 42 reduces the 
excise tax l¢ on each gallon of motor 
vehicle fuel. To Roads and Highways 
Committee. 


Income Tax.—H. B. No. 22 amends law 
to provide for a tax on incomes of domestic 
corporations. To Revenue and Taxation 
Committee. 

S. B. No. 80 amends the law relating to 
filing returns on income tax. To Revenue 
and Taxation Committee. 


Property Taxes.—H. J. R. No. 6 pro- 
poses constitutional amendment exempting 
$200 of personal property of single person 
and $500 of personal property of married 
person from taxation. To Constitutional 
Amendments Committee. 

S. J. R. No. l and H. J. R. No. 2 propose 
a constitutional amendment to exempt $200 
worth of household goods from state mill- 
age tax. To Constitutional Amendments 
Committee. 

Sales Tax.—H. B. No. 147 re-enacts the 
present 2% sales tax. To Revenue and Tax- 
ation Committee. 

S. B. No. 95 levies a 2% retail sales tax. 
To Revenue and Taxation Committee. 

Severance Tax.—S. B. No. 98 amends 
the severance tax law. To Revenue and 
Taxation Committee. 


Tobacco Taxes.—H. B. No. 305 and H. 
B. No. 402 reduce cigarette tax to 3¢ per 


package. To Revenue and Taxation Com- 
mittee. 

























































CALIFORNIA 


Introductions 


Bank and Corporation Franchise Tax.— 
A. B. No. 1399 increases the bank and 
corporation taxes by one per cent. To Rev- 
enue Committee. 

A. B. No. 2652 amends Secs. 4 and 23 of 
the Bank and Corporation Franchise Tax 
Act. To Revenue Committee. 


Banks.—S. B. No. 858 relates to taxation 
of national banking associations, banks and 
financial corporations. To Revenue Com- 
mittee. 


Chain Stores—A. B. No. 1001 provides 
for the taxation of chain stores, as follows: 
one store, $3; two to five stores, $10; five 
to ten stores, $50; ten to twenty stores, 
$100; each store over twenty, $250. 

S. B. No. 1085 requires licenses for stores. 
To Revenue Committee. 


Contract Carriers—S. B. No. 625 in- 
creases fee to Railroad Commission for con- 
tract carrier’s application from $3 to $25. 
To Government Efficiency Committee. 
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Corporation Income Tax.—A. B. No. 1768 
amends the Corporation Income Tax Act 
relating to dividends. To Revenue Com- 
mittee. 


Income Tax.—H. B. No. 891 relates to 
the secrecy of income tax returns and re. 
ports. To Judiciary Committee. 

H. B. No. 909 relates to penalties for {aj}. 


A. B. No. 1810 relates to corporation | ure to pay income tax or file income tax re. Inhe 
taxes. To Revenue Committee. turns. To Judiciary Committee. sir 
Gasoline Tax.—S. B. No. 352 adds a tax| Mining Claims.—S. B. No. 647 taxes min. Won 
of one cent per gallon to the present gaso-| ing claims. To Judiciary Committee. Man 
line tax. To Motor Vehicles Committee. Natural Gas Pipe Line Tax.—H. B. Ny aot 
_Gross Receipts Tax.—A. B. No. 2570 pro- | 989 provides an additional tax upon every cor. aed 
_— for a gross receipts tax. To Revenue! poration engaged in transporting natural o~ 
ommittee. gas by pipe line in Colorado. To Finance §.-> c. 

5 : 8 57 fix 
Insurance Companies.—S. B. No. 1112 re-| Ways and Means Committee. rib 
lates to the taxation of insurance companies| Oil Refinery Tax.—H. B. No. 952 relates pace 
and the collection thereof. To Insurance| to an annual license tax on those engaged in | ‘ t 
Committee. refining, heating, cracking or distilling pe. - 
Motor Carriers.—S. B. No. 915 repeals| troleum, crude oil or its products. To Fi. ee 
the 1933 Act licensing and taxing transpor-| "ance, Ways and Means Committee. aha 
tation of persons or property for hire. To} Transactions Tax.—H. B. No. 969 enacts § 
Roads and Highways Committee. a transactions tax. To State Affairs and 
Motor Vehicles.—S. B. No. 626 increases | Reapportionment Committee. Ret 
—— mae from $10 to $15. To Motor Xo. 1 
ehicles Committee. . CONNECTICUT tax te 
S. B. No. 916 relates to the weight fees prove 
for commercial vehicles. To Motor Ve- Introductions 
hicles Committee. Cigarette Tax.—S. B. No. 214 concerns 
Oil—A. B. No. 1961 provides for the| the cigarette tax. To Finance Committee. 
taxation of oil rights in land. To Revenue} Corporation Business Tax.—H. B. No 
Committee. 1060 amends the corporation business tax § Ch; 
Personal Income Tax.—A. B. No. 1262| law. To Finance Committee. crease 
relates to the deduction of personal income| Gasoline Tax.—H. B. No. 1244 levies a 3¢ S10 t 
tax at the source. To Revenue Committee. | 4 gallon gasoline tax. To. Finance Com. Com 
Property Taxes.—S. B. No. 251 repeals| mittee. Ga: 
193 obsolete laws on revenue and taxation. Property Taxes.—H. B. No. 436 exempts vides 
To Revenue Committee. certain personal property from taxation to § Natu 
_S. C. A. No. 12 gives a $1,000 tax exemPp-| the value of $100, and farming tools to the § Ga 
te Be yp thee Thera sone ey Consti-| value of $500. To Finance Committee. state 
S. B. No. 1111 and A. B. Nos. 1836-1839 Succession Tax.—S. B. No. 708 provides a gal 
° that residence property of decedent shall be § S. 
relate to the taxation of property. To : : , 
° exempt from succession tax. To Finance tax f 
Revenue Committee. Comenitiee. Finat 
Sales Tax.—S. B. No. 726 provides that 
5% of sales tax shall go for the collection Gr 
thereof. To Revenue Committee. DELAWARE “wh 
pot Sa B. No. esd exempts news- Introductions dusts 
a one wes tex, Se Revenue Com- Gasoline Tax.—H. B. No. 40 provides for To \ 
A. B. No. 1398 exempts shipbuilding ma- — in the gasoline tax. To Revenue Ps 
terials from the use tax. To Revenue Com- pew we: Oils.—S. C. R. No.7; no 
mittee. ubricating Oils.—S. C. R. No. 7 is a res- 
Utilities —A. B. No. 1231 requires utilities =. Se to ge Siinentia: _ a 
to be taxed on the same valuation used to Ce ee a 
compute earnings. To Revenue Commit- ommiuttee. biel 
tee 
: and 
Approvals Pacman Com 
Property Taxes.—A. B. No. 691 relates — ere ; 
to the postponement of property tax sales.| Admissions Tax.—H. B. No. 241 levies a 
Property deeded to the State for taxes, ex- | tax on theater admissions. 
cept property sold to the State for| Bachelors Tax.—H. B. No. 297 imposes | 
taxes — or before 1930, shall not be] a tax on bachelors. B. 
a — on an 1939, 1940, or Jan-| Chain Stores.—H. B. No. 242 levies a tax Ji, 
, . on chain stores. i 
,\. B. No. 692 relates to the postponement} Insurance Tax—H. B. No. 198 levies 2 mi 
of property tax sales. Property sold for} tax of 5% of gross premiums on insurance h 
delinquent taxes may be redeemed up to ” 


April 20, 1940. Payments may be made in a 


install ts. Chapter 9. tax 
installmen ap 9 IDAHO a 
COLORADO Introductions eae 
- en Or 
Introduction Individual Income Tax.—H. B. No. 153 

: ware allows deduction of all U. S. taxes in com . 

Chain Store Tax.—H. B. Nos. 334 and 942] puting individual income tax. ! 
require licenses for the operation of two or| Insurance—Tax Offset—H. B. No. 43 §'' 
more stores. To Ways and Means Committee. gives insurance companies offset on genera alty 
Food and Drink Tax.—H. B. No. 937 ex-| taxes in amount of gross premium taxes § | 
empts foods and drinks, their ingredients | they pay. ap 
and processing, exchange or sale from any| Mine Extraction Tax.—H. B. No. 561 § § 


form of increased taxation. To State Af- 


! ; 5 places H. B. No. 45 increasing mine tax t0 
fairs and Reapportionment Committee. 


five per cent value of ores mined. 
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Inheritance Tax.—S. B. No. 21 repeals 
and re-enacts Sec. 589, R. S. 1929 relating 
\o inheritance taxes. 

Mortgages.—H. BL. No. 140 relates to tax- 
ation of real estate, mortgages, instruments 
secured by lien, etc. 

Oil Tax.—H. B. No. 64 relates to taxa- 
tion of paraffin and all petroleum wax prod- 
ucts, and products of petroleum used as 
motor fuel. 

Railroads.—S. B, No. 27 repeals and re- 
enacts Sec. 10041, R. S. 1929, relating to 
taxation of railroads and street railways. 

Real Estate Taxes.—H. B. No. 110 re- 
peals and re-enacts Secs. 9746 and 9747, R. 
S. 1929, relating to taxation of real estate. | 

Sales Tax.—H. B. No. 91 makes the re- 
tail sales tax permanent by striking the 
expiration date of Dec. 31, 1939. H. B. No. 
154 amends the sales tax law enacted in 
1937 

Store License.—H. B. No. 116 requires 
license for operation, maintenance, opening 
or establishment of stores in state. 





MONTANA 


Introductions 


Bank Shares—National Banks.—H. B. 
No. 46 fixes the taxable value of shares of 
national banks. 


Cigarette Tax.—H. B. No. 35 levies a li- 
cense tax upon dealers in cigarettes. 


Income Tax.—H. B. No. 41 provides for 
a lien upon salaries for income tax purposes. 

H. B. No. 44 defines gross income. 

Initiative Measures.—S. B. No. 91 vali- 
dates initiative measures including a tax on 
motor fuels. 


Mines.—H. B. No. 32 provides for the 
taxation of royalty interests and net pro- 
ceeds of mines. 


Property Taxes.—H. Bb. No. 100 amends 
the constitution so as to exempt from taxa- 
tion homes and homesteads valued up to 
$2500. 

H. B. No. 183 increases the rate of taxa- 
tion on real and personal property for state 
purposes. 

Store Licenses.—H. B. No. 270 requires 
licenses for the operation of stores. 


NEBRASKA 


Introductions 


Gasoline Tax—L. B. No. 377 
the five cent tax on gasoline until June 
30, 1941. 


Income Tax.—L. B. No. 81 provides for 
a tax on personal and corporate incomes, 
excepting incomes of agricultural, labor, 
fraternal, mutual insurance, banking, chari- 
table and other non-profit organizations; a 
personal tax of 2% on first $500, taxable 
income up to 15% on $7,500 exempting pro- 
ceeds of insurance policies paid on death of 
insured; a corporate tax to be 4% on the 
first $2,000 of taxable income up to 15% on 
income in excess of $10,000. 


Inheritance Tax.—L. B. No. 118 doubles 
the inheritance tax; for benefit of perma- 
nent school fund. 


Insurance Taxes.—L. B. No. 353 levies 
an annual tax on the premium income of 
companies writing fire insurance on motor 
vehicles. 


continues 
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Per Capita Tax.—L. B. No. 87 repeals 
present per capita tax of $2. 

L. B. No. 288 imposes a tax of $2 per 
head; age limit from 50 to 65 years of age. 


Property Taxes.—L. B. No. 15 authorizes 
counties and municipalities to levy a half 
mill tax for relief purposes for the next 
two years. 

L. B. No. 359 provides that total tax on 
farms be limited to $1 per $100 of true value. 


Utilities Taxes.—L. B. No. 387 imposes 
an annual occupation tax of 5% on the 
gross earnings ot common carriers. 


NEVADA 
Introductions 


Butter Substitutes Tax—H. B. No. 92 
places a tax of 10¢ per pound on butter sub- 
stitutes. To Agriculture and Livestock 
Committee. 

Inheritance Tax.—S. B. No. 163 repeals 
the state inheritance tax. To Judiciary “B” 
Committee. 


NEW HAMPSHIRE 
Introductions 


Inheritance Tax.—H. B. No. 221 relates 
to taxation of legacies and successions. To 
Ways and Means Committee. 


Insurance Companies.—H. B. No. 22 re- 
lates to fees charged foreign insurance com- 
panies. To Insurance Committee. 

H. B. No. 127 assesses a 2% gross pre- 
miums tax on foreign insurance companies. 
To Insurance Committee. 

Timber Tax.—H. B. No. 223 relates to 
the taxation of fallen timber and lumber 
sawed from same. To Ways and Means 
Committee. 


NEW JERSEY 
Introductions 


Motor Vehicles.—A. B. No. 22 provides 
for a one cent per mile tax on interstate 
buses. To Transportation Committee. 

Property Taxes.—A. B. No. 168 gradually 
reduces and finally repeals taxes on 
improvements and tangible personal prop- 
erty. To Taxation Committee. 


NEW MEXICO 
Introductions 


_ Chain Store Tax.—S. B. No. 40 provides 
for annual licenses for chain stores at the 
rate of $20 each for chains of ten or less 








stores; $25 each for more than 10 but not 
more than 35 stores; $30 each for more than 
35 but not more than 50 stores; $35 each 
for more than 50 but not more than 75 
stores; and $40 each for more than 75 but 
not more than 100 stores. Gasoline filling 
stations exempt where average daily stock 
does not exceed $1,500. To State Affairs 
Committee. 


Cigarette Tax.—S. B. No. 37 levies excise 
stamp tax on dealers in cigarettes, cheroots, 
and cigars at the rate of one cent for each 
five cents or fraction thereof of the usual 
price of cigarettes and 20% of the usual 
price of cigars as a privilege tax in addition 
to all other taxes. To Judiciary Committee. 

Gasoline Tax.—H. B. No. 76 authorizes 
collection of the tax on gasoline stored in 
the State. To Judiciary Taxation Commit- 
tee. 




















Mz 
Income Tax.—H. J. R. No. 8 Propose 
a constitutional amendment to prohibit th 
State from levying inheritance or incomd 
tax on residents. To Judiciary Committee Chai 
S. B. No. 79 extends State income tax tolliora t: 
State, county and city officers and ep. od 
ployees. To Judiciary Committee. Com 
Insurance Companies—Gross Premiums jes 
Tax.—S. B. No. 50 amends the insurance nal 








law to require every foreign insurance com. 
pany to pay annually, for the privilege oj 
doing business in the State, 2% of gross 
premiums received on policies covering 
risks in the State. To Judiciary Committee. 

Motor Carriers.—H. B. No. 7 raises the 


mileage taxes on trailers and semitrailers. 
To Judiciary Committee. 
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creates an Alcoholic Beverage Tax Law 
abolishing present liquor authority. 
Business Turnover Tax.—A. B. No, 5%) 
and S. B. No. 469 impose an excise tax of 
2/10 of 1% on business turnover to be paid 
quarterly beginning July 1, 1939. 
_ Chain Stores.—A. B. No. 765 provides for 
licensing chain stores with fees ranging 






















from $50 to $1000 for each store based on ies @ 
number of stores. 
Emergency Franchise Tax.—<A. }}. No 
587 and S. B. No. 466 increase franchise tax 
rate from 444% to 6% permanently. Gas 
Emergency Personal Income Tax.—A. b. the 
No. 586 and S. B. No. 465 make present to on 
emergency 1% personal income tax part of ~ 
regular income tax scale. aes 
Estate Tax.—A. B. No. 593 and S. B teat 
No. 472 make emergency estate tax rates U 
the regular rates for such tax. sSA6. 
Gasoline Tax.—A. B. No. 591 and S. Blrelati 


No. 470 make present emergency gasoline 
tax part of normal tax and make tax 4¢ per 
gallon. 


Low-Rent Housing.—A. B. No. 580 au 
thorizes cities to impose occupancy taxes, 
license taxes on motor vehicles and fran- 
chise taxes on utilities and outdoor signs, 
to raise money for low-rent housing projects 


New Buildings.—A. B. No. 536 provides 
for exemption from local taxation of newg! 
buildings and alterations and improvements 


















to existing buildings for a period not to ex- Ga 
ceed 5 years after completion. Con 
Real Property State Tax.—A. B. No. °F Jy 
and S. B. No. 474 impose, for fiscal yea'§ navy 
commencing July 1, 1939, a real property§ Ty. 
tax of 1 mill on each dollar of value. 7: 
lates 

NORTH CAROLINA To] 

. Ut 

Introductions instr 

To | 


Alcoholic Beverages.—H. B. No. 80 pre 
vides for a tax on gross sales of alcohoit 
beverages. To Finance Committee. 


Excise Tax.—H. B. No. 90 provides 10 
the imposition of an excise tax upon elec 
tric power generated and sold within thi 
State. To Finance Committee. 


Soft Drinks.—H. B. No. 159 imposes 4 
crown tax on all soft drinks bottled o 
sold in the State at the rate of % cent PGi, 
bottle; 15 cents per gallon on syrups. *Hj 
Finance Committee. 
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NORTH DAKOTA 
Introductions 


Chain Store Tax.—S. B. No. 78 provides 
ior a tax on Chain stores. To State Affairs 
Committee. 

Compensation Tax.—H. B. No. 104 pro- 
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remiums§ ies that persons engaged in carrying 
Msurance§ property for hire shall pay a compensation 
nce com-fizx based on the gross weight of the mo- 
vilege offfior vehicle. To Highways Committee. 

Ol gross# Gross Income Tax.—S. B. No. 76 pro- 
Covering# tes for a 2% tax on gross income from 
ymmittee, 











gles of tangible personal property, steam, 
gas, electric communication service and 
amusement tickets. To Tax and Tax Laws 
Committee. 

Homesteads.—H. B. No. 146 limits the 
assessment of homesteads to 10% of the 
actual value. 


Income Taxes.—S. B. No. 80 provides 
for an increase in the rate of tax on both 
individuals and corporations. To Tax and 
Tax Laws Committee. 

Insurance Premiums Tax.—S. B. No. 69 
provides for a 214% tax on gross premiums. 
To Insurance Committee. 

Intangibles Taxes.—H. B. No. 183 pro- 
vides for a three-mill levy on money, 
credits, demands for money, annuities, securi- 
ties and stocks. To Tax Laws Committee. 
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e AB Gasoline Tax.—H. B. No. 223 increases 

aX.—<\. tthe gasoline tax from five cents per gallon 

“ wong to twenty cents per gallon. 

* Pal Tax Exemptions.—H. B. No. 161 pro- 
. , {vides for the exemption of forest lands from 

and S. Baxation, 

ot Use Tax.—S. B. No. 45 amends Sections 

5346-26 and 5546-46 of the General Code 

and S. Biirelative to the distribution of the use tax. 
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Alcoholic Beverage Taxes.—H. B. No. 
264 provides a permit system for the im- 
portation and transportation of intoxicating 
liquor. To Ways and Means Committee. 

Cigarette Tax.—H. B. No. 234 re-enacts 
the cigarette tax permanently. To Revenue 
and Taxation Committee. 

Gasoline Tax.—H. B. No. 118 relates to 
gasoline tax. To Revenue and Taxation 
Committee. 

Income Tax.—H. B. No. 255 regulates 
payment of income tax. To Revenue and 
Taxation Committee. 











B. No. 39 
fiscal year 
1 property 
































value. 2 

™ _ Taxation Generally—H. B. No. 243 re- 
lates to the uniform tax procedure bill. 

\ To Revenue and Taxation Committee. 
_ Utilities——-H. B. No. 244 levies a tax on 
instruments owned by telephone companies. 

No. 80 prof To Public Utilities Committee. 

f alcoholic 

ater OREGON 

rovides 10! - 

upon elec: . Introductions 

within thiff Alcoholic Beverage Taxes.—H. B. No. 83 
amends the law covering the tax on do- 

; ag estic wines. To Alcoholic Control Com- 

imposes mittee 


Lage Chain Store Tax.—H. B. No. 171 pro- 
7 


toe, vides for license fee of $1, single store; $5, 
yrupe ~f to 5 stores; $25, 5 to 10 stores; $100, 
10 to 20 stores; $200 for each over 20. 








increases the rate from 2% to 4% except 
banks; allows 75% offset on personal prop- 
erty tax paid counties; includes utilities. 


intangibles tax on all incomes received after 
December 31. 


allows single persons a credit of $16 and 
married persons a credit of $35. 


additional $1,000 with 7% tax above $5,000. 
emptions to $600 for single and $1,000 for 


PENDING STATE TAX LEGISLATION 


Corporate Excise Tax.—H. B. No. 99| 
















Income Tax.—H. B. No. 25 repeals the 


H. B. No. 50 amends the income tax law; 


Fixes tax 
rate at 2% on first $1,000 and 1% for each 

H. B. No. 191 reduces income tax ex- 
married persons. 

H. B. No. 218 imposes a surtax of 2% on 
taxable net incomes. 

H. B. No. 228 provides for gross income 
tax with exemptions, subject to vote of 
people. 

H. B. No. 324 increases income tax rate 
in higher brackets. 

H. B. No. 339 provides for 2% gross in- 
come tax. 

H. B. No. 345 provides a gross income 
tax of 2% on retail sales, includes utilities, 
provides for one-fourth of one percent 
transactions tax on wholesalers. 


Motor Vehicles.—H. B. No. 347 taxes 
automobiles one and _ seventy-five hun- 
dredths per cent of the blue book value. 


Port District Tax—H. B. No. 30 pro- 
vides for a port district tax limitation when 
it contains less than 30,000 population. 


Property Taxes.—H. B. No. 190 defines 
properties and classifies certain operating 
properties as personal. 


Public Utilities —H. B. No. 189 permits 
the tax commission to assess additional 
properties of utility districts, navigation and 
pipe line companies. 


PENNSYLVANIA 


Introductions 


Alcoholic Beverage Taxes.—H. B. No. 
137 amends Act of May 3, 1933 (P. L. 252) 
to authorize the issuance of package retail 
beer licenses for the sale of beer in pack- 
ages and provides for a license fee of $200 
a year. To Liquor Control Committee. 


Capital Stock Tax.—H. B. No. 119 sub- 
stitutes a capital stock tax on foreign cor- 
porations in lieu of the franchise tax, etc., 
exempting manufacturing companies, laun- 
dries and companies engaged in the pro- 
cessing of meats and by-products. To 
Ways and Means Committee. 

H. B. No. 127 amends Sec. 21 of Act of 
June 1, 1889 (P. L. 420) to reduce to 4 
mills capital stock tax on manufacturers, 
laundries and meat processing firms for 
1939, 3 mills for 1940 and exempting them 
from capital stock tax thereafter only on 
that portion of their capital invested in 
manufacturing. To Ways and Means 
Committee. 


Fuel Oil Tax.—H. B. No. 86 imposes a 
3¢ tax a gallon on fuel oil to be paid by 
distributors and provides for collection of 
the tax by the Department of Revenue. To 
Ways and Means Committee. 


Income Taxes.—H. B. No. 157 imposes 
a 5% income tax on individuals, residents 
and nonresidents also fiduciaries. To Ways 
and Means Committee. 

H. B. No. 178 proposes amendment to 
Sec. 1, Art. 9 of Constitution to provide for 
graded income and inheritance taxes. To 
Constitutional Amendments Committee. 
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S. B. No. 53 proposes an amendment 


to Sec. 1, Art. 9 of the Constitution to 
place income taxes in the class of excise 
taxes and provides for graduated rates. 


Per Capita Tax.—H. B. No. 183 makes 


employers liable for delinquent per capita 
tax of employees in school districts of 2nd, 
3rd and 4th classes. 


Personal Property Taxes.—S. B. No. 55 


amends the County Personal Property Tax 


Act to exempt personal property held by 
trustees, receivers or other fiduciaries in 
liquidation of closed banking institutions, 


Savings institutions, or trust companies. 


S. B. No. 56 eliminates from the County 
Personal Ptoperty Tax Act the tax on an- 
nuities yielding more than $200 annually. 

S. B. No. 57 eliminates from the State 
Personal Property Tax Act the tax on 
annuities. 

S. B. No. 61 clarifies the exemptions of 
the County Personal Property Tax Act and 
excludes participating interests in investments 
of funds or pools or mortgages or other 
securities held by bank or trust company 
taken over by the court or by the Secretary 
of Banking. To Finance Committee. 


Property Taxes.—S. B. No. 63 and H. B. 
No. 153 propose amendment to Art. 9 of 
Constitution by adding Sec. 1A to authorize 
the Legislature to exempt from taxation a 
uniform value in money of the total tax- 
able value of each person’s real property 
in any municipality. 

H. B. No. 111 changes the rate of tax to 
be assessed on real estate in second class 
cities from five-tenths to one-tenth. To 
Second Class Cities Committee. 

H. B. No. 213 proposes amendment of 
Sec. 1, Art. 9 of Constitution to provide for 
exemption of homesteads from taxation. 


RHODE ISLAND 


Introduction 


Motor Vehicles.—H. B. No. 559 changes 
motor vehicle registration period from cal- 
endar year to period from April 1 to March 
31. To Judiciary Committee. 


SOUTH CAROLINA 


Introductions 


Income Tax.—H. B. No. 98 provides for 
the optional privilege of paying income 
taxes in four equal quarterly installments. 
To Ways and Means Committee. 

Property Taxes.—H. B. No. 83 proposes 
a constitutional amendment by providing 
for the levy biennially of annual taxes. To 
Judiciary Committee. 

S. B. No. 16 proposes amendments to 
the Constitution so as to exempt from tax- 
ation real estate to the value of $500 owned 
by the head of a family. To Finance Com- 
mittee. 


SOUTH DAKOTA 


Introductions 


Alcoholic Beverages.—S. B. No. 90 raises 
the wholesale liquor tax to 15%. To Taxa- 
tion Committee. 

Chain Stores.—H. B. No. 153 imposes a 
tax on chain stores with a maximum of 
$250 on chains of over 50 stores. 

Gasoline Tax.—H. B. No. 39 imposes a 


4% tax on gasoline. To State Affairs Com- 
mittee. 
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Homesteads.—H. B. No. 22 provides that | 
homesteads shall be exempted from taxa- | 
tion up to the assessed valuation of $5,000. 
To Taxation Committee. 


Insurance Companies.—H. B. No. 127 im- 
poses a tax of 1% on the gross premiums 
of domestic stock fire insurance companies. 
To Insurance Committee. 


Sales Tax.—H. B. No. 114 lists exemp- 
tions from net and gross sales tax. To 
Taxation Committee. 

S. B. No. 14 reduces the sales tax levy to 


2%. 


Tobacco Tax.—S. B. No. 111 places a 
10% tax on cigars, one cent per ounce tax 
on smoking and chewing tobacco, and a 
20% tax on snuff. 















































TENNESSEE 


Introductions 


Alcoholic Beverages—H. B. No. 276 
amends the Revenue Act so as to include 
a tax on the sale of liquor. 

H. B. No. 349 provides for a change in 
the tax on beer. 
























Chain Stores——H. BL. No. 475 provides 
for a graduated tax based upon the num- 
ber of stores under a single ownership, 
management or control. Rates are grad- 
uated from $2 on a single store to $250 on 
76 stores or over. 

S. B. No. 303 provides for a tax based 
upon the number of stores owned, whether 
located in the State or not, which would be 
scaled from $10 each for not more than 
10 stores to $550 each for more than 500 
stores. 


Gasoline Tax.—S. B. No. 134 amends sec- 






























duces the gasoline tax two cents. 

Initial Fees and Taxes.—S. B. No. 379 
amends Sec. 4136 of the Code relating to 
the penalties on delinquent corporation fees. 

Insurance Agents.—S. B. No. 338 levies a 
tax upon industrial insurance agents. 

Motor Carriers.—S. B. No. 231 provides 
for a privilege tax on auto transporters. 

Municipal Public Utilities—S. B. No. 132 
requires municipal public utilities to pay the 
same taxes as private ones. 




































Oleomargarine.—H. B. 
oleomargarine tax. 

=. B. 
margarine. 

Property Taxes.—H. B. No. 57 and 5S. 























cmptions, specific articles being set out. 


Revenue Act Amendments.—S. Lb. No. 


ments to the General Revenue Bill, affect- 






equipment, collection agencies, dealers in 
fireworks, automobile oil, furnaces, tobacco 










building and loan associations, investors’ 
syndicates, radios and supplies, etc. 






No. 288 amend Ch. 157, Laws 1937, relating 
to the tax on street railways. 






Approval 


Property Taxes—Public Utilities—H. B. 
No. 217 requires railroads and utilities to 


pay taxes which are under protest. This 
bill becomes Ch. 7. 














tions 1127 and 1128 Code of 1932 and re- | 


249 and H. B. No. 352 provide for amend- | 
I 


ing taxes on dealers in automobiles and | 


Street Railways.—H. B. No. 386 and S. B. | 





No. 442 repeals | 


No. 349 relates to a tax on oleo-| 


dealers, restaurants, bottlers of soft drinks, | 


the Chain Store Tax Act. 
Taxation Committee. 
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TEXAS 
Introductions 
Alcoholic Beverages.—H. B. No. 127 pro- 


vides for the levying of a one cent tax on 
each twelve ounce retail sale of beer. 


To 
Revenue and Taxation Committee. 


Chain Store Tax.—H. B. No. 385 repeals 
To Revenue and 


Gasoline Tax.—H. B. No. 203 limits to 


4¢ a gallon the amount of gasoline tax 
which may be refunded for fuel used in 


vehicles not operated on the highways. To 
Revenue and Taxation Committee. 

Motor Vehicles.—H. B. No. 278 estab- 
lishes ports of entry and levies mileage 
taxes. To Highways and Motor Traffic 
Committee. 

Natural Gas.—H. B. No. 335 levies an 
occupation tax on producers of natural gas 
of 6¢ per 1000 cubic feet. To Revenue and 


| Taxation Committee. 


Sales Tax.—H. B. No. 44 provides for a 
sales tax for old age pensions. To Revenue 
and Taxation Committee. 

Salt.—H. B. No. 130 levies a production 
tax of $1 per ton on salt. To Revenue and 
Taxation Committee. 


UTAH 
Introductions 


Chain Store Tax.—S. B. No. 174 proposes 
a chain store tax from $10 to $550 per store 
annually, depending upon the number owned 
in the chain. To Banking Committee. 

Gasoline Tax.—H. B. No. 51 refunds 
gasoline tax on fuel sales not used in auto- 
mobiles and aircraft. 


Income Taxes.—H. B. No. 139 proposes 


. . . . . | 
a higher individual income tax and extends 
Revenue 


it to nonresident income. To 


Committee. 
Natural Gas.—H. B. No. 45 and S. B. No. 


25 impose an excise tax of 4¢ per 1000 


cubic feet of natural gas. 


To Judiciary 
Committee. 


Property Taxes.—H. B. No. 13 exempts 
homes from property taxes up to $2,000 
valuation and personal property up to $300 


valuation. To Revenue and Taxation Com- 
mittee. 

VERMONT 

Introductions 


Corporate Franchise Tax.—H. B. No. 127 
relates to the rate of taxes levied on rail- 
Bb. No. 63 change the personal property ex- | 


road property and corporate franchises and 
to time for payment of the same. To Ways 
and Means Committee. 


Oleomargarine.—H. B. No. 140 imposes 


an excise tax of five cents per pound on 
oleomargarine. 


WASHINGTON 
Introductions 


Alcoholic Beverages.—H. B. No. 172 im- 
poses new twenty-five and higher gallonage 


fees for wineries. 


S. B. No. 193 raises the beer tax to two 
|and one-half dollars per barrel. 


Chain Stores.—H. B. No. 160 relates to 


the taxation of chain stores. 


Cigarette Tax.—S. B. No. 260 raises the 
tax on cigarettes to one-half cent per ciga- 


rette. 
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Income Tax.—S. J. R. No. 10 proposes ; 
constitutional amendment to combine for 
mill limit and income tax. 

Minerals.—H. B. No. 174 provides for thd 
taxation of minerals. 







WEST VIRGINIA 
Introductions 


Chain Store Tax—H. B. No. 153 taxe 
chain stores as follows: 1 store, $2: 
stores, $5 each; 6 to 10 stores, $10 each; | 
to 15 stores, $20 each; 15 to 20 stores, $y 
each; 20 to 30 stores, $35 each; 30 to > 
stores, $100 each; 50 to 75 stores, $200 each: 
all over 75 stores, $250. To Finance Com. 


mittee. 

H. B. No. 188 exempts gasoline stations 
from chain store taxation. To Finance 
Committee. 


Gasoline Tax.—H. B. No. 107 makes per- 
manent the 5% gasoline tax. To Finance 
Committee. 

H. B. No. 152 exempts gasoline tax o1 
airplanes. ‘Lo Finance Committee. 

Gross Sales Tax.—S. B. No. 123 reduces 
the gross sales tax to 3% on natural gas; 
eliminates surcharge on all natural re- 
sources. To Finance Committee. 

Income Tax.—H. B. No. 135 taxes indus- 
trial loan companies 1% of their gross in- 
come. To Finance Committee. 

Sales Tax.—H. B. No. 22 provides fora 
sales tax of 10% on beer consumers. To 
Finance Committee. 

H. B. No. 37 eliminates the consumer’ 
sales tax on gasoline, natural gas, steam, 
water, textbooks and automobiles. To 
Finance Committee. 















WISCONSIN 
Introductions 


Cottonseed Oil—S. B. No. 21 relates to 
an occupational tax on cottonseed oil and 


similar lard substitutes. To Agriculture 
Committee. 

Income Taxes.—A. B. No. 23 amené 
Section 71.05 (2) (c), Stats., relating to 


deductions from personal income tax. 19 
Taxation Committee. 

S. B. No. 49 relates to changes in status 
of income taxpayers affecting personal ex- 
emptions. To Joint Finance Committee. 

Utilities—A. B. No. 41 relates to an 
emergency tax on telephone utilities. 19 
Judiciary Committee. 

S. B. No. 11 relates to an emergenc) 
tax on telephone utilities. To Corporations 
and Taxation Committee. 


WYOMING 


_The Wyoming Legislature adjourned 
sine die February 18. The following bill 
have been approved thus far: 


Approvals 


Motor Vehicles—H. B. No. 4 whic 
provides for the reduction of automobile 
fees was approved February 7, 1939. 


Property Taxes.—H. B. No. 79 whic! 
requires resident owners, difficult to locaté 
to file the homestead exemption certificaté 
with the County Assessor on or betot 
July 1 of the assessment year, was approvet 
February 14, 1939. 
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Capital Gains and Losses under the 
Revenue Act of 1938 
(Continued from page 133) 


new ones have been added, namely: losses from 
worthless corporate stock or rights to subscribe for 
or receive such stock, and, except in the case of banks, 
bad debt losses on corporate or government obliga- 
tions issued with interest coupons or in registered 
form. Hitherto such losses have been treated as 
ordinary losses, fully deductible as such; now they are 
capital losses, and subject to the applicable limitation. 
For the purpose of classifying such losses as short 
or long-term, and as eighteen to twenty-four month, 
or over twenty-four month, the loss is deemed to have 
resulted from the sale or exchange of a capital asset 
on the last day of the taxable year in which the stock 
or stock rights became worthless, or in which the 
corporate or government obligation was ascertained 
to be worthless and charged off, as the case may be. 


The next exception to the basic requirement of sale 
or exchange is in the case of corporate liquidations. 
The majority of practitioners for years have as- 
sumed from a reading of what.appeared to be plain 
statutory language that gains and losses on corporate 
liquidations clearly came within the purview of the 
capital gain and loss provisions. Consequently, it 
must have come as somewhat of a shock to learn that 
one of the Circuit Courts had reached the conclusion in 
the Weaver case, 38-2 ustc.J 9601, that under the provi- 
sions of the 1932 Act, a loss on a corporate liquidation 
was not to be treated as if resulting from the sale or 
exchange of the stock. Fortunately for our peace of 
mind, the Supreme Court, recently, in the Weaver 
case, supra, and the White case, 38-2 usrc J 9600, held to 
the contrary, so that whatever doubt may have existed 
has now been completely dispelled and it is now unques- 
tionably the law that gains and losses on corporate 
liquidation are governed by the capital gain and loss 
provisions. It may be noted in passing that there 
were three dissents to the Supreme Court decision. 
With all doubts thus dispelled by these Supreme 
Court decisions, we may now be certain that in the 
case of distributions in liquidation by a corporation, 
the recognized gain or loss is treated as a capital gain 
or loss, except to the extent that such a gain may be 
treated as a dividend, either by reason of the provi- 
sions of Section 112(b) (7), which deal with complete 
liquidations effected during December, 1938, or by reason 
of the provisions of Section 115(g), which deal with 
stock cancellations and redemptions which are essentially 
equivalent to taxable dividends. A loss on liquida- 
tion is treated in just the same manner as any other 
capital loss, according to the period for which the stock 
was held. A liquidation gain, however, is treated as a 
short-term capital gain, fully taxable at normal tax and 
surtax rates, unless the liquidation meets the statutory 
definition of “complete liquidation.” This term includes 
either a single distribution in final and complete liquida- 
tion, or one of a series of distributions in complete 
cancellation or redemption of all of the corporation’s 
stock, made in accordance with a bona fide plan of 
liquidation under which the transfer of the property 
under the liquidation is to be completed within not more 
than four successive taxable years, including the year of 
the first distribution under the plan, or if the first 
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distribution was made in a taxable year governed 
by the Revenue Act of 1936, then within not more 
than three successive taxable years, including the 
year of the first distribution. It is apparent that a 
retirement or redemption of an issue of preferred 
stock would not meet this definition since it would 
not involve a plan for the complete cancellation or 
redemption of all of the corporation’s stock. Accord- 
ingly, as has been the case since 1936, a non-corporate 
holder of preferred stock purchased below redemption 
price might well find it to his advantage, whenever 
redemption in the near future becomes a certainty, 
to sell the stock rather than to hold it for redemption, 
thus having his gain taxed as a long-term, rather than 
as a short-term, capital gain. However, if he had 
short-term capital losses which he could not other- 
wise use, he might find it to his advantage to adopt 
the reverse procedure, that is, to await redemption, 
realize a short-term capital gain and offset the same 
by his otherwise non-deductible short-term losses. 


Holding Period 


The requirement of segregation of capital gains and 
losses as between long-term and short-term, and of 
dual classification of the long-term items, makes the 
period for which a capital asset has been held a factor 
of prime importance in the case of non-corporate tax- 
payers. While ordinarily the actual holding period 
is also the holding period for the purpose in hand, 
the successive Revenue Acts have, over the years, 
developed certain exceptions made necessary in order 
to correlate these provisions with the statutory “tax 
basis” provisions. These exceptions have dealt with 
tax-free exchanges and distributions, in which there 
is either a substituted or allocated basis; with certain 
changes in ownership of property, such as gifts or 
transfers in trust, where the basis in the hands of the 
former owner persists in whole or in part in the hands 
of the transferee; and with stock or securities, the 
acquisition of which resulted in the disallowance of 
losses under the wash sales provisions. Non-statutory 
exceptions have sprung up with respect to stock divi- 
dends of the constitutionally tax-free type, and to 
similarly tax-free stock rights, and, in part, to stock 
acquired by the exercise of such rights. The rules 
applicable to these various exceptions provide, in gen- 
eral, for computing the period of ownership from the 
focal date as of which the “tax basis” of the property 
sold is determined, rather than from the date of actual 
acquisition thereof. The 1938 Act makes but a minor 
addition to these exceptions, dealing with tax-free 
distributions of securities made as a result of an order 
of the Securities and Exchange Commission under 
authority of the so-called “death sentence” provision 
of the Public Utility Holding Company Act of 1935, 
as to which it is provided, as in the case of other 
tax-free distributions, that the holding period of the 
distributed stock or securities includes the period, 
prior to the distribution, for which the taxpayer held 
the stock or securities upon which the distribution 
was made. 


Allowable Deductions 


Discussion of the subject of capital gains and losses 
should not be closed without reference to the treat- 
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ment 4 — deductible expenses sometimes in- 
curred in connection with the sale or exchange of 
capital oneal Under the applicable statutory provi- 
sions prior to 1934, the amount of capital net gain 
or loss was arrived at after subtraction of what were 
then known as capital deductions, which were nothing 
more nor less than allowable deductions which were 
directly chargeable or allocable to the transactions 
resulting in the capital gains and losses. Provision 
for subtraction of the so-called capital deductions was 
omitted in the 1934 and all later Acts, including the 
1938 Act. This has left us without statutory guid- 
ance on the question of whether such items, consti- 
tuting allowable decuctions in their own right, are 
to be taken into account in determining the amount 
of capital gain or loss, or whether they are to be 
treated as ordinary deductions, irrespective of the tax 
treatment of the capital gains or losses in connection 
with which they were incurred. It seems to be defi- 
nitely accepted by the Bureau that taxes incurred in 
connection with sales are ordinary deductions and do 
not diminish the resulting capital gain or increase the 
resulting capital loss, as the case may be. This, of 
course, applies particularly to sales of securities. The 
treatment of brokerage commissions on the purchase 
and sale of securities has recently come before the 
courts. The Bureau has invariably, and for many 
years, taken the position that purchasing commissions 
must be added to the cost of the securities and that 
selling commissions must be deducted from the sell- 
ing price, so that all commissions, whether buying or 
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selling, would enter into the determination of the 
amount of the capital gain or capital loss, and would 
not be permissible as ordinary deductions, regardless 
of whether the taxpayer was ‘engaged in the business 
of trading in securities. In the Winmill case, 37-2 
ustc § 9590, the Circuit Court of Appeals for the Sec- 
ond Circuit held that where the taxpayer is engaged 
in the business of buying and selling securities, that 
is, of trading in securities, he is entitled to deduct, 
as an ordinary and necessary business expense, both 
buying and selling commissions, and that such com- 
missions do not diminish the amount of gain or in- 
crease the amount of loss upon the security sales. 
Upon appeal, the United States Supreme Court re- 
versed the Circuit Court to the extent of upholding 
that portion of the Commissioner’s regulations which 
required purchasing commissions to be treated as part 
of cost of the securities. The Supreme Court’s deci- 
sion did not deal at all with the treatment of selling 
commissions. Since the judgment of the Supreme 
Court was to remand the case back to the Circuit 
Court for modification of its decision in accordance 
with the Supreme Court’s opinion, it seems to follow 
that the Circuit Court’s decision, so far as it related 
to selling commissions, has been allowed to stand, 
and that consequently the law today is that in the 
case of a person engaged in the business of trading 
in securities, selling commissions are deductible as 
ordinary and necessary business expenses, and are 
not taken into account in determining the amount of 
gain or loss on the sale; but that purchasing com- 
missions, on the other hand, must be added to the 
cost of the securities purchased, and, consequently, 
enter into the determination of the amount of gain 
or loss. 


Conclusion 


In closing, there may be uttered the thought, no doubt 
consoling to clients and practitioners alike, that what has 
been outlined herein may be but a temporary phase 
in a continually shifting scheme of taxation of Bs ital 
transactions; and that if the rumors now Bi i 
about possible changes in the present Congress have 
any basis in reality, we may be facing still another 
scheme of taxation of capital transactions before an- 
other year has passed. 


Federal Taxation of State and 
Local Bonds 


(Continued from page 136) 

nized as fundamental equity that the burdens of gov- 
ernment should be borne according to ability to pay 
and that ability is determined by the amount of income 
available with which to pay taxes and is in nowise 
dependent upon the source of that income. There- 
fore, our theory of taxation requires that all income 
be taxed, in the language of the Sixteenth Amend- 
ment, “from whatever source derived”, and as is pointed 
out by Mr. Justice Roberts in Brush v. Commissioner," 
that principle is applicable not only to the tax-exempt 
bond but to the governmental employee who shares 
in the benefits accorded all citizens and who should 
pay his share of the cost of providing those benefits, 
whether the tax therefor is realized by property tax, 
sales tax, or net income tax. 

~ 4 Supra, note 6. 
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Taxation of Intercorporate Dividends 
(Continued from page 151) 


Only the shiftless will assume that the shoes must go 
uncleaned, if toothbrushes cannot be used to clean 
them. 


HAT I have said does not by any means reflect a 

view that the non-revenue effects of revenue 
measures should be ignored. On the contrary, every 
possible effect of a proposed revenue law ought to be 
fully explored; as between various possible revenue 
measures, that one should be chosen which is best in its 
non-revenue repercussions. The conviction that inci- 
dental effects of a revenue law must be carefully kept 
in mind does not conflict with the conviction that the 
purpose of an income tax law had best be the getting 
of revenue and that non-revenue results must be 
incidental and not primary. 


[ do not assert that every phase of the revenue 
power must be exclusively devoted to revenue-getting, 
but confine my statement to a single type of tax—the 
income tax. This tax has its peculiar excellences and 
peculiar difficulties, which argue very strongly against 
using it for bifurcated purposes—partly for revenue, 
partly for regulation. 

If | were approaching this subject from a theoretical 
or a constitutional point of view, rather than from 
the practical viewpoint of a government which needs 
a continuous flow of revenue, I might emphasize the 
theoretical inaptness of using a revenue power for a 
non-revenue purpose, but that has no real bearing on 
the problem which is before us here,—the problem of 
deciding what kind of income tax law will really work 
best. The excise taxes on the sale of narcotics and 
firearms furnish examples of the use of revenue powers 
for non-revenue purposes, but since experience indi- 
cates that such taxes are administratively separable 
from the rest of the revenue system, and do not in 
any noticeable degree interfere with major revenue 
sources such as the income tax, no objection need be 
taken to them in a practical discussion. For the same 
reason we are not here much concerned with the tra- 
ditional dispute in which the proponents of a tariff for 
revenue only have made such poor headway. Our 
revenue system does not rely very heavily on tariffs. 


Let us pause long enough to realize how far a gov- 
ernment’s need for revenue towers above its need for 


regulation. It is not too much to say that the very 
life of a government depends on its revenues, just as 
the life of a diver depends on the air which is pumped 
down to him from the surface. The diver would be 
right in demanding that the air pump and the air tube 
be devoted exclusively to that single purpose, not- 
withstanding the many other worthy uses which could 
easily be suggested. 

Wherever the attempt has been made to use revenue 
machinery and revenue powers for non-taxation pur- 
poses, there has appeared a tendency to over-emphasize 
the relative importance of the non-revenue purposes 
to be served. Thus, those who have advocated taxing 
corporations on dividends as a means of forcing the 
simplification of corporate structures-have, it appears 
to me, failed to give full effect to the fact that by 
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far the greater number of intercorporate relationships 
are dictated purely by business necessities. To im- 
pose punitive taxes on a relatively small class of 
objectionable corporate groups does some good, but 
the consequent harm is greater than the good, because 
of the injury to legitimate business and to the whole 
revenue system. The government revenue from in- 
come taxes immediately falls if business is injured. 
The important and wholly proper service rendered by 
subsidiaries is obvious, and has been frequently recog- 
nized by well-informed writers, such, for instance, as 
Messrs. Berle and Means. 


Under this law the legitimate or necessary use of 
subsidiaries involves as heavy a tax penalty as must 
be borne when the use is not legitimate, so that a large 
class of the innocent users are made to suffer because 
a small class needs regulating. A business which is 
free to conduct its branches either as separate corpora- 
tions or as mere unincorporated divisions has a hard 
enough time making profits. Its chances of success 
are cut down when its freedom to choose is taken 
away by a tax law intended to put a penalty on one 
of the possible choices. The old principle applies— 
that a man with one hand tied behind him cannot 
get along quite as well as if he were free. The 
sensitiveness of the income tax to business conditions 
is vividly illustrated when we realize that the total 
income tax collections for 1930 were over $2,400,000,000 
and for 1933, with greatly increased tax rates, less 
than $747,000,000—a difference between these two 
years of over a billion and a half dollars. If the gov- 
ernment is going to get a large revenue from income 
taxes, it is clear that there must be large profits to tax. 


S emphasized in the recent report of the American 

Bar Association’s Committee on Federal Taxation, 

it becomes harder and harder to construe an income 

tax law, in proportion as the purposes of the law be- 

come more confused—especially when inconsistent 
purposes are found in the same law: 


“Revenue Measures for Non-Revenue Purposes —Taxing pro- 
visions which have a double purpose—that of getting revenue 
and that of inducing certain lines of conduct—necessarily 
involve more complexity, both in construction and in ad- 
ministration. Anything that is written with a double purpose 
is more difficult to express, and harder to understand. 
Furthermore, the courts have greater difficulty in filling 
interstices in a double-purpose law, because it is difficult for 
a court to preserve proper balance between the revenue pur- 
pose and the non-revenue purpose. In the administrative 
field, it is usually possible to preserve a closer relationship 
between taxpayer and government when the law is purely 
a revenue measure than when the Treasury is placed in the 
position of being a director of conduct as well as a mere 
collector of needed government revenues. There is also 
sometimes a conflict between the two purposes, because the 
more obediently the taxpayer pursues the desired course of 
conduct, the less revenue the government gets. An extreme 
example was the (unconstitutional) special income tax on 
child labor; attainment of the real object, that of eliminating 
child labor, tended to cut down the tax receipts, under that 
law, to nothing.” 


In another part of the same report that committee 
points out that the government is the worst sufferer 
when revenue laws are hard to construe. The report 
counsels avoidance of “provisions which are difficult 
to understand, encouraging non-compliance by mak- 
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ing it difficult for the authorities to distinguish be- 
tween intentional and merely ignorant non-compliance.” 


IS-LABELING anything is always likely to be de- 
I ceptive and dangerous, whether in the field of 
food-stuffs or medicine or commodities or legislation. 
To disguise regulation as taxation is bound to cause con- 
fusion and difficulty, in a field where they are pecu- 
liarly dangerous to the state. 

It should further be noticed that, even if it be 
assumed that in certain situations the effectiveness 
of the income tax as a regulating agency justifies its 
use, we are not dealing with such a situation here. 
The regulating effect of this tax is too weak and too 
uncertain to counterbalance its disadvantageous 
effects on the revenue. 


If we could imagine a wholly selfish government, 
with no interest in being fair and with a conviction 
that only the simplest corporate structures should be 
tolerated, | am suggesting that even such a govern- 
ment might find it profitable, on the most cold-blooded 
basis, not to impose this tax as it is now imposed. 


I mentioned a short time ago that one of the argu- 
ments submitted to Congress in support of the 
Treasury’s recommendation was that graduated or 
“progressive” income tax rates for corporate income 
are advisable, that such graduated rates can be de- 
feated by splitting up the income of a business among 
a number of corporations, and that such avoidance 
would be discouraged by taxing intercompany divi- 
dends. This appears to me an additional instance of 
the rule that those who want to use revenue measures 
for non-revenue purposes fail in their sense of pro- 
portion. I am impressed with the truth of the follow- 
ing comment on this argument, taken from the book, 
Facing the Tax Problem, published by the Twentieth 
Century Fund, Inc. (p. 179): 

“The 1936 change in dividend deductions was made 
ostensibly to prevent avoidance of the progressive rates of 
the corporation income tax laws of 1935 and 1936 by dis- 
couraging division of the income of a business among several 
subsidiary corporate units. However, substantial avoidance 
would be unpractical for a large corporation since its busi- 
ness would have to be divided among numerous small sub- 
sidiaries. Furthermore, such avoidance could be prevented 
by taxing subsidiaries at the highest rate of taxation applica- 
ble to the whole affiliated group.” 

The Treasury, when it advocated this tax in 1935, 
estimated that it would produce annually something 
under forty million dollars. Whether actual collec- 
tions were less or greater, it remains true that the 
propriety and usefulness of any tax provision depend 
upon many elements, of which the amount directly 
produced is only one. A provision that produces fifty 
million dollars might do many times that amount of 
damage to the entire federal revenue structure by im- 
pairing the admirable tax-paying habit of the American 
public, or might be undesirable in comparison with some 
other type of taxation which would have produced 
more money with less injury to the taxpayer and less 
disturbance of the revenue system as a whole. 


No one doubts that it is often easier, in securing 
the enactment of tax legislation, to impose a new tax 
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than to increase the rate of an existing tax. 


Legisla- 
tors and their constituents, if they have had no suff- 
cient opportunity to realize the results of the proposed 
tax, are not prepared to oppose the views of those 


who advocate it. For that reason less opposition was 
to be expected when this tax was proposed than if 
the government had suggested increasing the tax rate 
on operating profits earned by corporations. But 
although it may be convenient to take the politically 
easier path, such a choice is not infrequently against 
the interest of the United States. The consequences 
do not always come immediately, but in the long run, 
the government has to bear the burden of all oppor- 
tunist amendments to revenue laws. 


Obviously this subject has important political 
aspects. Have we political leaders able enough to 
bring about the amelioration of the present tax on 
dividends received by corporations, assuming that the 
public interest would be well served by such ameliora- 
tions? Will politicians be able to resist the impulse 
to advocate increasing the burden of such taxes, in 
view of the general belief among politicians that such 
advocacy is a useful means of getting votes? I cannot 
answer these questions, but I am more optimistic as 
to the quality of our future leadership than many 
people are. 


Before I conclude it is well to observe that the enact- 
ment of general provisions permitting an affiliated 
group of corporations to file a consolidated return— 
provisions such as those in effect until 1934—and the 
consequent elimination of intercompany transactions 
in such returns, would for practical purposes solve the 
taxation problem discussed here. I happen to be one 
of those who believe that the government’s interests 
were well served by the consolidated returns pro- 
visions and were injured by their repeal. I am con- 
vinced that the government’s interest is best served 
by a policy of imposing the income tax on each busi- 
ness unit as such, whether its branches are incor- 
porated or not; I would even favor making consolidated 
returns compulsory. 


N concluding, let me say that every good citizen 

should be conscious of the reforms which are needed 
in this country, and should try to help in devising 
ways by which these difficult aims may be accom- 
plished. But every citizen, also, must realize that 
reforms cannot go forward except in a country whose 
revenues are on a sound basis. Ways and means for 
promoting reform must be discovered which do not 
destroy or impair the revenue system. Even if a 
builder has difficulty in finding materials to complete 
the roof of a house, he does not, if he is sensible, tear 
out the foundation of the house to get roof-materials. 


The revenue system is fundamental in our govern- 
ment, as it is in all governments, and the income tax 
is at present an indispensable structural element in 
that system. We must make our plans so as to suc- 
ceed both in preserving the foundation and com 
pleting the superstructure, without conflict between 
these two important purposes. 











, 1939 


visla- 
suffi- 
posed 
those 
1 was 
lan if 
x rate 

But 
ically 
rainst 
ences 
y run, 
ppor- 


litical 
rh to 
1X On 
ut the 
liora- 
pulse 
es, in 
such 
annot 
tic as 
many 


enact- 
liated 
urn— 
id the 
‘tions 
ve the 
e one 
erests 

pro- 
. con- 
erved 
busi- 
incor- 
idated 


itizen 
eeded 
vising 
ccom- 
- that 
vhose 
ns for 
o not 
1 if a 
iplete 
» tear 
prials. 
vern- 
1e tax 
-nt in 
D SUC- 
com 
tween 








March, 1939 


Multiple Domicile in 
Inheritance Taxation 


(Continued from page 144) 


tax commissioner to consent in each case or (2) by a 
resolution in each individual case. 


It is submitted that the difficulties inherent in 
securing the passage of any piece of legislation for 
which there is not widespread demand will be faced 
ifa general act be attempted. 


The resolution for each case is highly impractical 
as legislatures in many states meet only biennially. 
Then, too, consent would depend upon their caprice. 


Another pertinent objection to the use of inter- 
pleader today lies in the language of the Judicial 
Code *? providing that two or more adverse claimants, 
citizens of different states claiming to be entitled to 
sich money must be present in order to invoke the 
Federal Interpleader Act. It is at once apparent that 
the adverse claimants must be citizens and that a suit 
to restrain taxing officials from lawfully pursuing 
their duties is a suit against the state,?* or at least 
in the case of one official it should be considered a 
suit against the state. So apparently Congress must 
change the Judicial Code provisions in order for inter- 
pleader to be freely available.”® 

There lies dormant a third possible objection. 
Original suits between the states must be brought in 
the Supreme Court.*° In an interpleader proceeding 
the complainant only asks that he be at liberty to 
pay the money into court and that the court decide 
between the claimants. The suit actually might be 
considered between the contesting states and thus 
triable only in the Supreme Court. An interpretation 
of the nature of the action of interpleader by the 
Supreme Court will determine the validity of this 
objection. 


Suits between the States 


Any suits between states would be triable only in 
the Supreme Court *? and in view of the already 
crowded docket and the costs inherent in any prose- 
cution before that tribunal this approach takes on the 
aspects of a theoretical remedy. 


Moreover, it is difficult to conceive of a state volun- 
tarily bringing a suit involving the time, trouble and 
expense such a prosecution would require when noth- 
ing would be gained for the state. There is at the 
present time no means of compelling a state to initiate 
Proceedings. 

The history of this procedure may be handed down 
when the Green case, now pending before the Supreme 





728 U. S. C. A., Section 41, subd. 26. 

* Lankford v. Platte Iron Works, 235 U. S. 461. Worcester County 
v. Riley, 89 F. (2d) 59. 

*See note in 24 Va. Law Rev. 457. 

® “Tn all cases affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party, the Supreme 
Court shall have original jurisdiction.” Art. 3, sec. 2, U. S. Con- 
Stitution. 

1 Art. 3, sec. 2, U. S. Constitution. 28 U. S. C. A., sec. 341. See 
Third Report of the Committee of the National Tax Association on 
Double Domicile in Inheritance Taxation, Proceedings of the Thir- 
tleth National Conference, page 453. Tannenbaum, ‘‘Double Taxa- 
tion,”’ 11 So. Cal. Law Rev. 329. 
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Court as the State of Texas v. State of New York, 
October Term, 1936, No. 13 Original, is decided.*? 
The case involves the domicile of Colonel Edward 
H. R. Green, who died in 1936 leaving an estate of 
over fifty million dollars. Texas brought this action 
against her sister states, New York, Massachusetts 


and Florida and also against certain of the decedent’s 
kin. 


It must be pointed out that a decision which finds 


the domicile in this case will not necessarily be proof 
of the value of this remedy: 


Another question which has not yet been settled in the 


Green case, and may not be finally settled in that case, is 
the extent of the jurisdiction of the Supreme Court in such a 
double domicile case. 
and counsel at the preliminary argument in the Supreme 
Court, which resulted in the filing of an amended bill of 
complaint by the State of Texas, it appeared that one factor 
which induced the Supreme Court to take jurisdiction was 
the fact that the death tax claims of the four states exceeded 
the total estate so that as to the excess there was a real 
conflict between the states. 
diction, the method of proceeding by an original bill in the 
Supreme Court is very limited because it will seldom occur 
that the tax claims of the states will exceed the total estate; 
and if so, the method of procedure in most cases of domicile 
will not be available so that the problem before the com- 
mittee largely remains unsolved.® 


From the colloquies between Court 


If this is the extent of the juris- 


Simultaneous Declaratory Judgments in 
Federal Courts in the Claiming States 


At this point, I wish to suggest a possible approach 


upon which we have no guideposts but which might 
offer a solution. 


It might be that an executor or administrator of 


an estate, realizing that several states are about to 
claim domicile and tax the estate on that basis could 
procure from the taxing authorities of those states 
statements of this intent. The personal representative 
might then go into the Federal District Court in each 
such state as nearly simultaneously as possible under 


the Federal Declaratory Judgment Act ** asking each 
court to decide whether the taxing authorities of that 


state could, in view of the Fourteenth Amendment, 


apply that state’s inheritance tax to the whole estate 
wherever located. After filing, the executor would 
decide in which court he wished to prosecute the 
case first, notify the other courts of the pendency of 
the other actions and ask that they await a decision. 

The purpose of this procedure is to get the ques- 
tion of domicile in one rather than in two systems of 
courts; thus, if the Federal District Court in State A 
decides that A was the domicile and thus has juris- 
diction to tax on that basis and the Federal District 
Court in State B does not take cognizance of the 





2 300 U. S. 642. See 46 Yale Law Journal 1235. 

33 Third Report of the Committee of the National Tax Association 
on Double Domicile in Inheritance Taxation. Proceedings of the 
Thirtieth National Conference, page 453. On one occasion the Court 
refused to take jurisdiction. N. J. v. Penn., 287 U. S. 580; 288 
U. S. 618. 

3128 U. S. C. A., Sec. 400. ‘‘The federal acts restricting the juris- 
diction of the federal courts in conventional causes of action usually 
do not expressly prohibit a declaratory judgment. So, as a matter 
of strict statutory interpretation, the federal courts should feel free 
to give a declaratory judgment in this situation.’’ So stated in 36 
Mich. Law Review 466, 474. 
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impossibility of another domicile under existing law 
but decides that State B was the domicile, the Court 
of last resort would be faced with appeals from both 
cases. Application of the rather evasive logic that 
domicile differently determined by two state courts 
presents no federal question might thus be forestalled.*® 


The Federal Declaratory Judgment Act is broad 
enough to cover suits of this nature: 


“In cases of actual controversy, except with respect to 
federal taxes, the courts of the United States shall have 
power upon petition, declaration, complaint, or other appro- 
priate pleadings to declare rights and other legal relations 
of any interested party petitioning for such declaration, 
whether or not further relief is or could be prayed, and such 
declaration shall have the force and effect of a final judgment 
or decree and be reviewable as such.” ® 





















In a case arising in Mississippi concerning the 
validity of an attempted assessment by the state tax 
collector a declaratory judgment was handed down 
in the Federal District Court. 87 The case was af- 
firmed in the Fifth Circuit ** and certiorari denied 
by the Supreme Court.*® 


In the proposed suits, the validity of the intended 
actions of the tax officials under the Federal Consti- 
tution would be questioned. Thus it would not be 
necessary for diversity of citizenship to be present. 

“Tt will be observed that civil suits, where the matter in 
controversy exceeds $3,000, rest on three grounds of juris- 
diction, familiarly described as ‘federal questions,’ ‘diversity 
of citizenship’ and ‘alienage’ Not more than one of 
the three elements need be present, but one of them must 
be and exist in conjunction with the proper amount Lich 
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Another point which must be considered is the 
effect of the Hunt case *' in declaring interpleader 
proceedings naming the taxing officials to be, in fact, 
proceedings against the states and hence prohibited 
by the Eleventh Amendment.*? 

The proceedings advocated herein would be founded 
on the asserted invalidity of the actions of the Com- 
missioners while in the Hunt case as Mr. Justice 
Stone stated: 

“Unlike that in Ex Parte Young and in many cases which 
have followed it, the present suit is not founded on the 
asserted unconstitutionality of any state statute and the con- 


sequent want of unlawful authority for official action taken 
under it... 


“... generally suits to restrain action of state officials can 
consistently, with the constitutional prohibition, be prose- 
cuted only when the act sought to be restrained is without 
the authority of state law_or contravenes the statutes or 
Constitution of the United States.” 

_“The Eleventh Amendment which denies to the citizen the 
right to resort to a Federal Court to compel or restrain state 
action does not preclude suit against a wrongdoer merely 
because he asserts that his acts are within an official author- 
ity which the state does not confer.” * 

Although it was not discussed at length in the case, 
Gully v. Interstate Natural Gas Company ** involved a 
point similar to the proposed suits; namely, a declar- 
atory judgment on the application of a constitutional 
tax statute in an unconstitutional manner. 

In Greene v. Interurban R. R. Company,* the prob- 
lem of an unconstitutional application of a consti- 
tutional tax statute was presented. Mr. idee Pitney 

said of the principle enunciated in Ex Parte Young:! 

“The principle is not confined to the maintenance of suits 
for restraining the enforcement of statutes which as enacted 
by the state legislature are in themselves unconstitutional. 

A valid law may be wrongfully administered by officers 
of the State, and so as to make such administration an illegal 
burden and exaction upon the individual.” 

An apparent difficulty would be that the executor 
_ file his suits in the Federal Courts before the 

Tax Commissioners take action in the State courts, 
for a suit filed in the latter would prevent the Federal 
Court from taking jurisdiction, while a suit in the 
Federal Court would bar the State court taking juris- 
diction.47 Then, too, double expenses will be incurred. 


Conclusion 





In conclusion it may be said that there are few 
beacons to guide those who are faced with the 


problem of multiple domicile in inheritance taxation. 
There is no certaintv that an answer will be found; 
indeed, nothing but the knowledge that there ought 
to be a remedy, and a hope that justice will find her 
way. 






% Note 3. 
%28 U. S. C. A.. Sec. 400. See 
Federal Courts.’’ 49 Harv. Law Rev. 1351, and Note in 36 Mich. 
Law Rev. 466. But see Wideman, ‘‘Application of the Declaratory 
Judgment Act to Tax Suits,’’ 13 Tax Mag. 539. 

3 Interstate Natural Gas Co. v. Gully, 8 F. Supp. 

% 82 F. (2d) 145. 

956 S. Ct. 958. 

# 1 Cyclopedia of Federal Procedure 302. 

41 See previous discussion on use of Federal Interpleader. 

42 Note 24. 

43 Worcester County Trust Company v. 
sheets) 192. 

482 F. (2d) 145. 

% 244 U.S. 499. 

# 209 U. S. 123. An official may be restrained from acting under an 
unconstitutional law. 
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Valuation of Real Property for Taxation 


(Continued from page 141) 

nearest earlier date when there was a fair market. ‘Fair mar- 
ket value’ of property actually taken as of the date of appro- 
priation resides in an estimate and a determination of what 
is the fair, economic, just and equitable value under normal 
conditions (Howell v. State Highway Dept., 167 S. C. 217). 
All elements of value that inhere in the property should be 
considered (Heiman v. Bishop, supra; Olson v. United States, 
992 U. S.. 246; 255,. 256.” 


lederal Decisions on Valuation 


In Great Northern Railway v. Weeks (297 U.S. 135), 
decided in 1936, the U. S. Supreme Court was asked 
to review the assessment upon railroad property in 
North Dakota. The local assessing officials valued 
the property for the year 1933 by adopting the same 
assessment as for 1932, without considering the inter- 
vening decline in values. The Court held that the 
property was overvalued for taxation by $10,000,000, 
and that this constitutes a deprivation of property 
without due process of law under the Fourteenth 
Amendment to the Federal Constitution. 


This case is especially important because, as the 
minority dissenting judges** pointed out, the due 
process clause was invoked for the first time, although 
there was no showing that the assessment was dis- 
criminatory, arbitrary or unequal. The sole ground 
for setting aside the tax was that the valuation was 
computed too high. Mere proof of overvaluation car- 
ried with it a presumption of inequality. Overvalua- 
tion—a value in excess of market value—is a 
deprivation of property without due process within 
the scope of the constitutional prohibition. This doc- 
trine carries with it the implication that an aggrieved 
taxpayer is entitled to redress in the federal courts, 
as against an alleged overvaluation made by local tax 
officials.4 

The decision in Great Northern Railway v. Weeks 
was followed by the U. S. District Court of Michigan 
in Parsons v. Detroit Tunnel Co. (15 Fed. Supp. 986). 
These cases represent a departure from the pre-exist- 
ing federal rule, which held that federal courts do 
not interfere in property assessment cases, unless 
there has been a clear violation of the equal protection 
and uniformity clauses. Heretofore, the equal pro- 
tection clause afforded limited protection on constitu- 
tional grounds in case of intentional overvaluation 
which amounted to a fraudulent purpose.” 


The doctrine of Great Northern Railway v. Weeks, 
Supra, takes judicial cognizance of changes in values 
during depression conditions. It recognizes that value 
for tax purposes is not a static thing; that no single 
tormula will reflect value under all circumstances for 
every type of case. The formulation of a judgment 
with respect to the value of a property involves the 


2 Brandeis, Stone and Cardozo, JJ. Undoubtedly, Mr. Justice 
Holmes would have been a member of this group. See Felix Frank- 
furter’s brilliant essay, Mr. Justice Holmes and the Supreme Court 
(1938), pp. 43, 87. 

*K,. K. Luce, 35 Michigan Law Review (June 1937) 1217, 1246; 
Field, Effect of an Unconstitutional Statute, Chap. X. 

*% Sioux City Bridge Co. v. Dakota County, 280 U. S. 441; note 49 
Harvard Law Rev. 1012; Bonbright, op. cit. p. 501. 





analysis of all relevant facts in their proper economic 
setting. This implies a recognition that the concept 
of value must keep up with changes in our economy. 
Value, then, in the opinion of the court, is some- 
thing dynamic. A variety of things affect value, and 
the different elements which measure it must be con- 
sidered. This is well expressed in a subsequent de- 
cision in which the court declared “that the law of 
valuation cannot be put into a straight-jacket.” 7° 


The Appraisal Process 


The valuation process is essentially but not entirely 
a factual affair. It calls for the exercise of reason- 
able judgment after an intelligent appraisal of all 
relevant factors. The ultimate fact to be found, stripped 
of all irrelevant trappings, is the worth or estimated 
value of the particular item of property. Such value 
must not be totally unrelated to its intrinsic or true 
worth. In each case there are two inarticulate under- 
lying questions: (1) what elements are to be con- 
sidered, and (2) what weight shall be given to each. 

We come now to a brief consideration of the factual 
processes used in making the final estimate; the pro- 
cedures and approaches used in arriving at the ulti- 
mate fact—value. 

In a relatively recent case, the various elements 
have been comprehensively stated: *7 

“The court should receive evidence of the age and con- 
struction of the buildings on the premises, the rent received 
therefor, assessed value, location, condition of repair, the 
sale price of property of a similar nature in the neighborhood, 
conditions in the neighborhood which affect the value of 
property therein, accessibility and all other elements which 
may be fairly considered as affecting the market value of 
real property in a given neighborhood. With such evidence 
before it the trial court, in the exercise of its best, judgment, 
should determine the market value of the premises in the 
existing circumstances.” 

Passing reference should be made to the various 
approaches generally in use by appraisers making 
valuations of real property.2* The methods generally 
recognized are: (1) comparative sales; (2) replace- 
ment cost; and (3) income capitalization. 


Comparative Sales Method 


In the case of the comparative sales approach, data 
relating to sales of similar property afford the best 
guide as to the proper level of market value. A 
comparison of true values established by sales with 
assessment values provides a ratio whereby full value 
is measured throughout the tax district. A proper 
compilation of such data requires an analysis of 
similarity and variations between the samples and the 
property involved.*® Accordingly, only representative 
sales must be used, and sales in foreclosure, etc., must 
be eliminated. 

We have heretofore discussed the confusion in judi- 
cial valuation which has interpreted values in the 


% Lowden v. Northwest National Bank & Trust Co., 298 U. S. 
160, 166. See also Robertson v. Routzahn, 1 Fed. Supp. 355, aff’d 
75 Fed. (2d) 537. 

2 Heiman v. Bishop, 272 N. Y. 83, 88. 

28 A considerable body of literature dealing with appraisal methods 
exists. See Adelaide R. Hasse, Bibliography on Urban Real Estate 
Appraisals, Washington, 1937. G. C. Haas, Assessment of Farm 
Real Estate, Proceedings of the National Tax Association, 1923. 

2 Cf. Harley L. Lutz, True Consideration and Assessed Values, 
Princeton Univ. Local Gov’t. Survey (1936). 
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absence of a sufficient volume of representative sales. 
The comparative sales method has become an inac- 
curate and unreliable criterion under the stress of 
changing economic conditions. It has been pointed 
out that market value cannot be measured by a sup- 
posititious sale, or by reference to non-existing normal 
conditions. This constitutes the weak spot since it 
involves resorting to a hypothetical promise to deter- 
mine a fact. 


Replacement Cost Method 


The replacement cost method is concerned with the 
cost of reproducing the property new at the present 
time. The theory underlying this method is that 
the substitution value of a property should correspond 
with its tax value; however, the accepted fact is that 
replacement cost only measures the approach limits 
of possible value.*° 

Here again we find a confusing variety of factors 
in use to measure value. At least four methods are 
commonly used by appraisers to extend unit costs of 
reproducing a building.*!| The formulation of such 
unit factors of value are intended as the equivalent 
of its replacement cost in new condition; to this is 
added the estimated value of the plot of land and 
from the total a deduction for depreciation is taken. 
The resulting value may or may not be called the 
cost required to replace it, as the property may be 
over-improved or under-improved and not dedicated 
to its highest and best use. 

An able authority has criticized this method,** con- 
tending that value depends upon utility and earning 
capacity and not upon the cost of construction or 
replacement. He points out that its use requires 
acceptance of the premise that replacement cost is 
equivalent to value, and that such premise is not 
valid. A further difficulty in the application of the 
method is to be found in the fact that the proof re- 
quires separate estimates of the land devoid of the 
building, and of the building devoid of the land. A 
value predicated on such fictitious assumptions will 
often be at variance with a true over-all value. Despite 
this, proof by the summation method is generally 
accepted by the courts as a legitimate method of 
measuring taxable values. 


Capitalized Income Method 


One school of thought places emphasis upon the 
earning power of the property, and maintains that the 
capitalized income of a property should be the domi- 
nant measure of value. It is urged that real property 
is worth only what it can earn, and that the physical 
value of a building, measured by its replacement cost 
is a meaningless estimate of value. 

The capitalized income theory is not entirely free 
from criticism. It is pointed out that the basic factor 
—income—is not the present earning power, but the 
anticipated future income over an indefinite period of 
years. It means that the potential future income must 
be forecast and future economic conditions made the 
subject of conjecture. Again there is a sharp dif- 






%*S. L. McMichael, Appraising Manual (1937); see also Edwin S. 
Todd, Taxation of Real Estate, in The Tax Magazine, October, 1934. 
31 Federal Home Loan Bank Review, Vol. 3, No. 5 (Feb. 1937). 
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ference of opinion as to the definition of income to be 
capitalized. It is apparent that the resort to this 
highly speculative method of appraisal throws doubt 
upon the resulting value obtained. It is recognized 
that the capitalized income technique is limited, 
and is only applicable to income producing properties. 
Assessors have not embraced it with favor, since it 
would mean that if earning power declines, assess— 
ments must be reduced accordingly.*® 


Summary 


In the narrow compass of this article, it cannot be 
hoped to more than high-light the problem which has 
been the subject of controversy since the days of the 
classical economists. Value in tax cases still is a 
vague and nebulous concept, like “income” or “inter- 
state commerce”. 

From the decisions cited herein, we have seen that 
the concept of value has undergone a change since 
the depression. In the process of judicial interpreta- 
tion, the statutory guide of fair market value has not 
been rigidly adhered to. The New York courts have 
finally ruled that value is not fixed by depression or 
inflation market prices. They have failed to define 
value beyond the general doctrine that it must be 
“fair, economic, just and equitable.” 

The United States Supreme Court has also recog- 
nized that value, chameleon-like, assumes a different 
meaning under the stress of economic conditions. 
The Court, in Great Northern Railway v. Weeks, 
(supra), spoke of the assessment there as being ‘“‘made 
in plain violation of established principles governing 
property valuations”. Nowhere has the court indi- 
cated what those principles are. Certainly, we would 
eagerly accept from such an authoritative source, a 
statement of valuation principles. 

The decisions further serve to show the futility of 
attempting to determine value, in the absence of a 
market index, by reference to a hypothetical market 
under normal conditions. The formulation of valua- 
tion factors based upon supposititious sales, of neces- 
sity, gives rise to confusion. Fiction is, under such 
circumstances, exalted over fact. The concept of 
value must ultimately be repudiated as a meaningless 
symbol, in favor of some other more adequate criterion. 

Mention has been made of the unfortunate circum- 
stance that the law relating to valuation has largely 
been carried over from cases involving assessments 
for local real property taxes. In these cases, the courts 
have recognized how imperfect are valuations made 
by a summary, wholesale method. They have sustained 
such valuations because of their hesitancy to disturb the 
revenue-collecting function of government, unless the 
overvaluation is tantamount to discriminatory in- 
equality. Obviously, a concept of value born of such 
controversy can hardly be sound and healthy. 

Of the many methods for judging temperature, ex- 
perience has shown that the most accurate is to use 
a thermometer. It practically eliminates the element 
of uncertainty. The use of guiding principles will 
similarly reduce uncertainty in the law of valuation. 





2 Frederick M. Babcock, Valuation of Real Estate (1932). 


Federal Housing Administration. 
33 Bonbright, op. cit. p. 485. 
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Government Corporations and State Law, by Ruth 
G. Weintraub. Studies in History, Economics and 
Public Law, No. 448. Columbia University Press, 
New York City. pp. 200. Price $2.75. 


In general, this volume is designed to examine the 
influence of state laws on national government cor- 
porations, and that of government corporations on 
state laws. As background material, there is a sum- 
mary of the use by the Federal Government of the 
corporate form of organization. 


In some cases and in some respects the states and 
the federal corporations have been at odds. In certain 
fields the two have worked codperatively. This study 
examines both sides of the picture. One section 
analyzes the ways in which the states have sought to 
limit the federal corporations—by taxing the corpora- 
tions, by taxing the income of employees, and by seek- 
ing to make them conform to various state laws such 
as those regarding compensation and auditing. An- 
other section examines the other side of the picture— 
the extent to which states have cooperated with these 
national corporations either through legislation or 
administratively by the exchange of information, and 
other devices. 


While the book does not attempt to pass judgment 
on the ultimate value of federal corporate activities or 
to debate their proper scope, it does indicate what has 
happened in the actual functioning of these organiza- 
tions under the various state laws. 


The following headings comprise the contents of the 
book: Introduction; Part I: 1. The State Charters the 
Government Corporation; Part II: The State Seeks 
to Limit the Government Corporation; 2. The State 
Seeks to Tax the Government Corporation; 3. The 
State Seeks to Tax the Income of Employees of Gov- 
ernment Corporations; 4. The State Regulates Gov- 
ernment Corporations; Part III: The State Facilitates 
the Activities of the Government Corporation; 5. The 
State Legislates in Favor of the Government Cor- 
poration; 6. The State Codperates Administratively 
with Government Corporations; Conclusion; Tables 
of Cases; Appendices: 1. United States Housing Au- 
thority Agreement for Payments in Lieu of Taxes; 
2. Contract for a Program of Codperative Health Work 
with Tennessee Valley Authority ; 3. Analysis of Gov- 
ernment Corporations; Index. 
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Social Security Taxation and Records, by Calvin E. 
Favinger and Daniel A. Wilcox. Prentice-Hall, Inc., 
New York. pp. xxi, 649. Price $7.50. 


The authors of this book, a manager of machine 
methods research and planning department, Sears, 
Roebuck and Co., and a consulting management en- 
gineer, have assembled the available data in connec- 
tion with the development of a system of keeping social 
security records. As indicated in the preface to the 
book, it was found to be impractical to include ex- 
tensive analyses of the various state acts since such 
acts are being constantly revised. Accordingly, only 
basic principles are discussed and the reader’s atten- 
tion is directed to the factors which should be checked 
in each state. The general principles of time-keeping, 
payroll accounting, personnel records, and social se- 
curity record keeping are discussed. 


One large chapter of the volume is devoted to the 
description and illustration of more than forty social 
security record-keeping systems, from the most simple 
systems suitable for small establishments, to larger 
and more complicated systems using bookkeeping ma- 
chines, tabulating equipment, etc. This chapter should 
prove most helpful to employers who have not yet 
evolved a satisfactory system of record keeping or 
who wish to change or simplify the system which 
they have already adopted. The full text of the Fed- 
eral Social Security Act is contained in an appendix 
and an adequate glossary and index complete the vol- 
ume.—A. C. Goheen. 


Your Income Tax, by J. K. Lasser. Simon and 
Schuster, New York. pp. 128. Price $1.00. 


The 1939 issue of this book reaches the high stand- 
ard set by the first issue in 1936. The 8% x 11 format 
is finely suited for full size reproduction of Form 1040, 
with which most of the text is concerned. There are 
brief hints on corporation, partnership and fiduciary 
returns, some useful tables and also a comparison of 
New York and federal income taxes. We particularly 
liked “What to do if your return is questioned,” on 
pages 97 and 98. 

The book is not flawless, however. On page 34 
there is an unfortunate solecism. The index does not 
contain the words “fiscal” or “year” ; and the existence 
of a fiscal year is implied rather than specific on 
page 9.— Lewis Gluick. 
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Constitution Reconsidered, The. Edited by Conyers 
Read. Columbia University Press, New York. pp. 
424. Price $3.75. 

Federal and State Tax Data and Other Legal In- 
formation (1938-39), by Joseph Glass and Walter 
Lynch. Empire Trust Company, New York City. 
pp. 37. 

Federal Debt and Expenditures. U. 
Commerce, Washington. pp. 260. 


Income Tax Manual for New York State, by Wil- 
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The Unit Method of Railroad Assessment 
(Continued from page 156) 

cal property elements. Owing to this circumstance, 
the formula used in Kentucky “includes two operating 
factors, namely, traffic units and allocated gross re- 
ceipts, ‘and two property elements, namely, “all- track 
mileage and reproduction cost new plus net additions 
at cost. In view of legal restrictions on the kind of 
trains used, it occurs to me a car mileage factor 
might be included among the operating criteria; but 
we do not include such a factor in Kentucky, largely 
because it would complicate, without greatly altering, 
the facts of the situation. It may be said parentheti- 
cally that for one formal purpose, due to our statutory 
plan, line mileage is introduced as a fifth factor. 
There seems to be no good reason why property and 
operating elements in the formula should be given 
different weight. 

With respect to subsidiary mileage and leased lines, 
as has previously been indicated, the allocation formula 
should be applied exactly as to mileage owned and 
directly operated. This is the practice in Kentucky, 
and apparently in all states which have given serious 
consideration to assessments of railroads and which 
employ the unit method. If the theory stated above 
is sound, there is no reason whatever for differenti- 
ating mileage owned, leased, or controlled through 
ownership by a subsidiary in applying the general 
allocation formula, 

When it comes to mileage operated under trackage 
rights, however, the situation is different. The sound 
procedure in such an instance seems to be that of 
assessing against the carrier enjoying trackage rights 
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the physical property it actually owns and assessing 
against the line which owns the ‘trackage the property 
it owns. Therefore, in the allocation formula, which 
seeks to allot to the state its fair share of the unit 
value of the operating whole, the physical property 
elements in the allocation formula should not be 
applied to trackage operated under trackage rights 
but only to other mileage. On the other hand, in 
employing the formula the gross receipts derived from 
transportation over track owned and operated by 
another carrier should be included in the allocation 
formula, so that the added value due to operation 
over such mileage will be reflected in the share of 
the total property of the carrier in the assessing state. 
Thus, a carrier owns 100 miles and leases 50 miles 
in Kentucky ; it has trackage rights over an additional 
25 miles. This carrier’s property having been valued 
as a unit, it will have allocated to Kentucky an 
amount arrived at by including all mileage owned, 
leased, or controlled through subsidiaries in all-track 
mileage. In this figure it will have excluded from the 
allocation formula the 25 miles of trackage as well 
as the reproduction cost of that mileage; and there 
will be likewise excluded in computing both of these 
factors the operating mileage out of the state which 
is handled under trackage rights. On the other hand, 
the gross receipts from the entire 175 miles and the 
total passenger miles and freight ton miles over the 
entire 175 miles will be included in the gross receipts 
and the traffic units within the state. 
3y following this plan the road having a large 
amount of trackage rights either in the state or out 
of the state will be fairly treated. The general: theory 
is also reconciled with the fundamental underlying 
principle which unit assessment originally involves. 





Mathematics 


tt you want to have some real fun with people who 
can take it,” ask them what is the prime meaning 
of mathematics. It will doubtless astonish you, as it 
did us, to learn that the Greek original had nothing 
“ do with what we now consider “mathematics,” 
.e., the science of calculations. 


We got into the dictionary in the course of an argu- 
ment with a lawyer who first insisted that accountancy 
is an exact science, and then retreated to the im- 
pregnable position that “if it isn’t, it ought to be.” 
A constructive thought was developed. 

Modern accountancy began with Pacioli. His descrip- 
tion of double-entry bookkeeping, as practiced by the 
Florentine merchants was merely a chapter in a work 
on mathematics. Today, most colleges and universities 
include accountancy under the Department of Economics 
and not under mathematics where it should be. There 
is no remote hope of making accountancy an exact 
science while it is dominated by that most inexact 
pseudo-science, economics. The interrelation of the 
two is obvious; complete disassociation is impossible. 
Besides, accountancy is of necessity dependent on the 
law; the accounts must be kept in conformity to the 
law. And too many of our laws are now being writ- 
ten and administered by economists. If we go any 
further in this vicious circle, we’ll be into politics. So 
let’s put accountancy back in its parent’s home— 
mathematics.—Lewis Gluick. 
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INTERPRETATIONS 


United States Supreme Court 


Corporation Dealing in Own Stock.—Corporation is not 
taxable, in 1929, on gain accruing to it consequent on the 
purchase and resale of its own shares. The regulations in 
effect in 1929 provided that “a corporation realizes no gain 
or loss from the purchase or sale of its own stock,” and they 
had so provided since 1920. The re-enactment of section 22 
(a) during that time without alteration constitutes an ap- 
proval of the administrative construction and therefore has 
siven it the force of law, so that the attempt to amend the 
regulations, retroactively, in 1934, was ineffective. The valid- 
ity of the amendment as applied prospectively is not passed 
upon. 

Affirming Circuit Court of Appeals, Fourth Circuit, 38-2 
ustc § 9373, 97 Fed. (2d) 302, which reversed Board of Tax 
Appeals, 35 BTA 949.—U. S. Supreme Court, in Guy T. 
Helvering, Commissioner of Internal Revenue v. R. J. Reynolds 
Tobacco Company. No. 328, October Term, 1938. 

* * * 

Corporation is not taxable on gain from purchase of its own 
stock and resale in 1933 at a profit for the reasons given in 
Helvering v. R. J. Reynolds Tobacco Co. (above). 

Reversing Circuit Court of Appeals, Third Circuit, 38-2 ustc 
9332, 97 Fed. (2d) 22, which affirmed Board ot Tax Ap- 
peals memorandum decision.—U. S. Supreme Court, in First 
Chrold Corporation v. Commissioner of Internal Revenue. No. 
385, October Term, 1938. 


Appellate and Lower Courts 


Admissions Taxes.—Partnership may not recover admis- 
sions taxes to football games due from predecessor corpora- 
tion, which taxes were collected by seizure of the funds by a 
deputy collector at a football game played when the partner- 
ship owned the club. The acquisition of the assets of the cor- 
poration without the assumption of its debts constituted a 
fraud upon the creditors of the corporation.—U. S. District 
Court, Eastern Dist. of Missouri, Eastern Division, in 
Rodowe H. Abeken, Trustee in Bankruptcy of Edward J. Butler 
and Charles F. Walsh, as Individuals and Co-partners v. United 
States. No. 12143. 


Bad Debts—Mortgage Foreclosure—Second Mortgagee.— 
Bad debt deduction of worthless second mortgage bonds is 
allowed for 1933, the year in which the mortgagor’s equity of 
redemption expired under Massachusetts law where the first 
mortgagee made an entry in 1930 for the purpose of fore- 
closure and continued in possession without sale of the prop- 
erty. It was not until 1933 that the taxpayer realized that all 
hope of saving his bonds was gone.—U. S. District Court, 
Dist. of Massachusetts, in Arthur H. Wellman v. United States. 
Law No. 7244. 


Business Expense—Deductibility—Deduction claimed by 
taxpayer in 1931 as a business expense for maintenance and 
Operation of an estate as a museum and park, to which the 
public was admitted for a charge, was allowable. Although 





191 


the estate had been her personal residence, when she aban- 
doned its use for such purpose and converted it to a park 
and museum, she became engaged in a business, and the 
expenses were deductible. Advertising that the admission 
charge was fixed at a sum estimated as “sufficient to defray 
expenses” was not conclusive that the enterprise was not 
conducted for profit. 


Where books relating to the conduct of the museum and 
park were kept on the accrual basis, and taxpayer’s individ- 
ual books were on a cash basis, taxes, which were properly an 
expense of the business, were deductible in the year they 
accrued (1930), not in 1931 when paid. 

Reversing on the first issue, and affirming on the second, 37 
BTA 904.—U. S. Circuit Court of Appeals, Fourth Circuit, 
= — V. Cecil v. Commissioner of Internal Revenue. 
No. 4377. 


Capital Stock Tax—Doing Business.—Taxpayer was doing 
business and subject to capital stock tax for the years ending 
June 30, 1933 to 1936. Its purpose was to buy and sell secur- 
ities. It acquired a controlling stock ownership in an insur- 
ance company and by such ownership controlled the 
activities of the insurance company, from which it was re- 
ceiving payment for financial services performed for it in 
prior years.—U. S. District Court, Dist. of Massachusetts, in 
American Investment Company v. United States. Law No. 7002. 


Community Property—Dividends.—The court finds that 
the stock from which the dividends in question were received 
was California community property, having been purchased 
with community funds, and only one-half of such dividends 
was taxable as income of the husband in 1930.—U. S. District 
Court, Southern Dist. of California, Central Division, in 
A. J. Delaney v. Nat. Rogan, Collector of Internal Revenue, 
Sixth District of California. No. 7460-RJ. 


Compensation for Services—Reasonableness.—There was 
substantial evidence to support the Board’s disallowance of 
part of the salaries paid by petitioner corporation to its 
director-officers for the fiscal year ended January 31, 1931. 
“The burden was upon petitioner to show the incorrectness 
of the Board’s ruling as to the reasonableness of the allow- 
ance. They have attempted to do this only by adhering to 
their original contentions that the directors’ allowances were 
for personal services actually rendered, and not for the divi- 
sion of profits, and by the further fact that their own testi- 
mony shows that the allowances were reasonable.” 

Affirming Board of Tax Appeals memorandum decision 
reported as CCH Dec. 9775-B.—U. S. Circuit Court of Ap- 
peals, Seventh Circuit, in H. Levine and Brothers v. Commis- 
stoner of Internal Revenue. No. 6614, October Term, 1938. 


Board of Tax Appeals 


Amounts Received for Stock and Agreements Not to 
Compete.—In 1931, petitioners, who were officers, directors, 
and employees of the Checker Taxi Company of Chicago, 
entered into an agreement with the Cab Sales and Parts 
Corporation through its legal representative, by which they 
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sold to the latter all their stock in the Taxi company and 
agreed to withdraw from the company and to secure the 
withdrawal also of all the directors, supervisors, and minor 
officials of the Taxi company. They also agreed not to 
engage in a competing business within 100 miles of Chicago 
for a stated period. As consideration for this agreement, they 
received $437,500 for the stock and $400,000 for the agree- 
ment to withdraw, out of which latter sum they paid $143,- 
166.50 to other employees to secure their withdrawal. Of the 
$837,500 total consideration, $400,000 was received in cash 
and $437,500 in notes payable at stated intervals within 36 
months, without interest, and secured by Taxi company 
stock. There is held to have been but one transaction and 
not two, and the Commissioner’s determination that the notes 
were worth face value is not controverted by the evidence, 
though the makers defaulted in 1932. The $143,166.50 may 
be offset against the consideration received.—Robert E. 
McLaughlin v. Commissioner of Internal Revenue; Max Raifman 
v. Commissioner; Harry I. Gordon v. Commissioner; Joseph R. 
Roach v. Commissioner, Decision 10,550-B [CCH]; Dockets 
79009, 89865-89867. Memorandum opinion. 


Change of Beneficiary—Reservation of Power—Grantor’s 
Taxability—In making a trust for the benefit of his wife and 
children, grantor reserved the right to change the bene- 
ficiaries of the trust and the amount of income payable to 
any or all of them, but did not expressly exclude himself as 
a possible beneficiary of the trust income. It is held that the 
reservation of power was such as to make the income of the 
trust taxable to the grantor under Sec. 167(a)(2) of the 1934 
Act.—John P. Elton v. Commissioner, Decision 10,552-B 
[CCH]; Docket 89035. Memorandum opinion. 


Consolidated Return in 1932—Right to New Election of 
Filing Separate Returns in 1933.—Petitioner and its subsid- 
iary corporation made consolidated income tax return for 
the year 1932 upon exercise of an election under section 
141 (a) of Revenue Act of 1932 and consented to Regulations 
78 prescribed by Commissioner under section 141 (b) on 
May 15, 1933. On June 16, 1933, new revenue provisions were 
enacted in the National Industrial Recovery Act, which 
amended provisions of the 1932 Act relating to taxation of 
corporation income. Petitioner made a separate income tax 
return for the year 1933, claiming the right to a new election 
with respect to making a separate or consolidated return. 
It is held that petitioner had a new right of election under the 
Revenue Act of 1933 and properly made its income tax 
return on the basis of a separate return. Regulations 78 were 
prescribed under the 1932 Act but they are not applicable to 
the year 1933, Congress apparently intending that there 
should be a new election when the law is changed. 


Opper concurs only in the result. Mellott dissents, without 
written opinion. —Cereal Products Refining Corporation (now 
known as Acme Breweries) v. Commissioner, Decision 10,560 


[CCH]; Docket 86538. 39 BTA —, No. 16. 


Corporate Liquidation.—A corporation had a credit balance 
in a brokerage account exactly equivalent to the debit balance 
in the account of its sole shareholder, which it guar- 
anteed. The broker was given a contractual lien on the cor- 
poration’s account to support the guaranty. The corporation 
instructed the broker to transfer its account to the account 
of the shareholder, who was and remained insolvent. The 
corporation then dissolved. It is held that the corporation 
distributed no assets in liquidation and the shareholder real- 
ized no taxable gain—Robert H. Munson v. Commissioner, De- 
cision 10,555 [CCH]; Docket 88949. 39 BTA —, No. 11. 


Estate Tax—Gift in Contemplation of Death—Decedent 
was almost 91 years of age at her death, January 15, 1936. 
On November 19, 1935, she divided equally 
among her two daughters, certain bonds 
which she then owned. Her will left all of 
her remaining property in equal shares to 
< her two daughters. Upon the facts, it is 
Lebt.. held that the gifts in issue were made in 
: contemplation of death and are therefore in- 
cludible in the grantor’s gross estate —Estate 
of Eva C. Hersey, Deceased, Grant S. Me- 
Cartney, Exr. v. Commissioner, Decision 10,552-A [CCH]; 
Docket 92138. Memorandum opinion. 


bl | j \ 
? 4) 


Ln Se 
10 ka) 
Snr 


TAX ES— The Tax Magazine 


March, 1939 


Income Tax Deficiency—Excess Profits Tax Overassess. 
ment—Board Jurisdiction.—The Commissioner determined a 
deficiency in income tax for 1934 and an overassessment of 
excess profits tax greater than the amount of the deficiency 
in income tax, thus making a net overassessment of the two 
taxes. The Board holds that a petition for redetermination 
is within its jurisdiction in so far as it pertains to the def- 
ciency in income tax, but not as to the overassessment of ex- 
cess profits tax.—Will County Title Company v. Commissioner 
Decision 10,536 [CCH]; Docket 91448. 38 BTA —, No. 182 


Liquidation of Indebtedness—Resultant Income Where 
Debtor Insolvent.—An insolvent corporation which purchases 
stock of a building and loan association at less than its face 
value and applies such stock at its face value in part pay- 
ment of its debt to the association and which is still insolvent 
after the transaction, realizes no taxable gain from such pur- 
chase and payment.—The Springfield Industrial Building Com- 
pany v. Commissioner, Decision 10,541 [CCH]; Docket 87300, 
38 BTA —, No. 189. 


Losses—Racing Form.—Losses sustained in 1932 and 1933 
in the operation of a stock farm for breeding, training, racing, 
and selling trotting horses were incurred in a business for 
profit and were deductible. The Board rejects Commission- 
er’s ruling that because of losses in each of the years 1922- 
1933, the farm was conducted as a hobby rather than as a 
business.—Israel O. Blake v. Commissioner, Decision 10,543 
[CCH]; Dockets 82668, 90661. 38 BTA —, No. 191. 


Bureau of Internal Revenue 


Capital Gains and Losses.—In applying section 117(a)l 
of the Revenue Act of 1938 to a sale or other disposition of 
real property consisting of land and improvements, the net 
proceeds of sale should be apportioned on the basis of the 
value of the land and the value of the depreciable improve- 
ments on the date of sale. 


I. T. 3217 (1. R. B. 1938-39, 2) amplified.—/. T. 3246, 1939-4- 
9685 (p. 3). 


Carriers’ Taxing Act of 1937—Compensation.—Amounts 
deducted from the remuneration of the employees of the 
M Company to pay for switchmen’s lanterns and hand tools 
purchased by the employees and used in performing their 
services for the company do not constitute “compensation” 
within the meaning of section l(e) of the Carriers’ Taxing 
Act of 1937.—C. T. 14, 1939-3-9677 (p. 27). 


Dividends—Preferential Distributions—The M Company 
is not entitled to a dividends-paid credit with respect to 
liquidating distributions made in acquiring a part of its out- 
standing preference shares at different prices by direct pur- 
chases from stockholders and by purchases on the R Stock 
Exchange.—I. T. 3244, 1939-3-9676 (p. 19). 


Exclusions from Gross Income.—Rental received by A, a 
minister of the gospel, who leased the house furnished to 
him by the M Church and used the rental therefrom to pay 
for an apartment occupied by him, is exempt from federal 
income tax.—I. T. 3243, 1939-3-9675 (p. 19). 


Exemptions—Nurses’ Association.—The M Nurses’ Asso- 
ciation, which was incorporated and is operated for thie bet- 
terment of the profession, is entitled to exemption from 
federal income taxation as a business league under section 
101(7) of the Revenue Act of 1936, but it is not entitled to 
such exemption under section 101(6) of the Act as an organt- 
ization organized and operated exclusively for religious, char- 


itable, scientific, literary, or educational purposes.—G. C. M. 
20941, 1939-5-9694 (p. 3). 


Exemptions—Social Clubs.—The M Social Club, which 
derives over 75 per cent of its income from leasing part of 
its property and is not supported by membership fees, dues, 
and assessments, is not entitled to exemption from federal 
income taxation under section 101(9) of the Revenue Acts 


of 1936 and 1938.—G. C. M. 20647, 1939-5-9693 (p. 2). 


Taxes of Foreign Countries and U. S. Possessions— 
Fondo Obrero.—The tax known as the fondo obrero imposed 
by the Republic of Panama is an income tax and is allowable 
as a credit under section 31 of the Revenue Act of 1938 to 


the extent provided in section 131 of that Act.—I. T. 324, 
1939-4-9684 (p. 2). 
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